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1
Below is an Order of the Court.

2
3
4
5
6

_______________________________________
ELIZABETH PERRIS
U.S. Bankruptcy Judge

7
8
9

UNITED STATES BANKRUPTCY COURT
DISTRICT OF OREGON

10
11
In re:

16

)
)
)
)
)
)
)
)
)
)

17

On July 7, 2011, the Court held a hearing to consider confirmation of the plan of

18

reorganization in this Case (the “Confirmation Hearing”). In conjunction with the

19

Confirmation Hearing, the Court considered: (a) the pleadings filed by the Proponents 1 ,

20

including the Proponents’ Memorandum in Support of Confirmation of Second Modified

21

Joint Plan of Reorganization (Dated June 30, 2011) filed on July 6, 2011 [Dkt. No.

22

1267]; (b) the Objection of Bellarmine Preparatory School, Gonzaga Preparatory

23

School, Jesuit High School, and Seattle Preparatory School to Confirmation of Second

12
13

SOCIETY OF JESUS, OREGON
PROVINCE, an Oregon domestic nonprofit
religious corporation,

14
Debtor.
15

Case No. 09-30938-elp11
AMENDED FINDINGS OF FACT AND
CONCLUSIONS OF LAW IN
SUPPORT OF CONFIRMATION OF
THIRD MODIFIED JOINT PLAN OF
REORGANIZATION (Dated July 18,
2011)

24
25
26

1

Unless otherwise stated in these findings and conclusions of law, all initially capitalized
terms used herein have the same meanings as in the Plan.
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1

Modified Joint Chapter 11 Plan of Reorganization, filed on July 1, 2011 [Docket No.

2

1245] (the Jesuit High Schools’ Objection); (c) the Reply of Official Committee of

3

Unsecured Creditors to Objection of Bellarmine Preparatory School, Gonzaga

4

Preparatory School, Jesuit High School, and Seattle Preparatory School to Confirmation

5

of Second Modified Joint Chapter 11 Plan of Reorganization filed by the Committee filed

6

on July 5, 2011 [Dkt. No. 1264; (d) the Declaration of William Lockyear in Support of

7

Confirmation of Second Modified Joint Plan of Reorganization Dated June 30, 2011 filed

8

on July 6, 2011 [Dkt. No. 1268] and admitted into evidence; (e) the Declaration of

9

Douglas R. Pahl in Support of Confirmation of First Modified Joint Plan of

10

Reorganization Dated May 27, 2011 filed on July 6, 2011 [Dkt. No. 1270] and admitted

11

into evidence; (f) the Declaration of Cynthia R. Koehler filed on July 6, 2011 [Dkt. No.

12

1272] and admitted into evidence; (g) the Declaration of Edward M. Zawitoski filed on

13

July 6, 2011 [Dkt. No. 1273] and admitted into evidence; (h) the Declaration of Stephen

14

S. Gray, the Future Claimants Representative, in Support of Confirmation of Second

15

Modified Plan of Reorganization filed on July 6, 2011 [Dkt. No. 1271] and admitted into

16

evidence; (i) the Declaration of Anthony L. Atkinson in Support of Confirmation and in

17

Response to Objections to Confirmation of First Modified Joint Plan of Reorganization,

18

filed on July 6, 2011 [Dkt. No. 1269] and admitted into evidence; (j) the statements and

19

arguments of counsel for the Proponents; (k) the statements and arguments of creditors

20

and others in support of and in opposition to confirmation of the Plan, including the

21

arguments of Ford Elsaesser, who filed the Jesuit High Schools’ Objection; (l) the Plan;

22

(m) the Disclosure Statement Regarding the First Modified Joint Plan of Reorganization

23

of Debtor (Dated May 27, 2011) [Docket No. 1187; (n) the First Amended Summary of

24

Acceptances and Rejections filed on July 6, 2011 [Docket No. 1276]; (o) the Report of

25

Administrative Expenses filed on July 1, 2011 [Docket No. 1246]; (p) the First Plan

26
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1

Supplement filed by the Debtor on July 5, 2011 regarding Traveler’s Settlement [Docket

2

No. 1257]; (q) the Second Plan Supplement filed on July 5, 2011 by the Debtor

3

regarding the Western World Settlement [Docket No. 1258]; and (r) the evidence

4

admitted, adduced, and proffered at the Confirmation Hearing, including offers of proof.

5

Based upon the foregoing and the record in this case, and the Court being

6

otherwise duly advised and informed, and having taken judicial notice of the docket in

7

this Chapter 11 case as maintained by Clerk of the Court, including all pleadings and

8

other documents filed, and all orders entered, finds as follows 2 :

FINDINGS OF FACT

9
10

I.

NOTICE, SOLICITATION AND ACCEPTANCES OF THE PLAN.
A.

11

On February 17, 2009, the Debtor filed a voluntary petition for relief under

12

Chapter 11 of the Bankruptcy Code. The Debtor was qualified and is qualified to be a

13

debtor under Section 109(b) of the Bankruptcy Code.
B.

14
15

On April 4, 2011 the Proponents filed their original Joint Plan of

Reorganization (Dated April 4, 2011) [Docket No. 1094] (the “Original Plan”).
C.

16

On April 7, 2011 the Proponents filed their Disclosure Statement

17

Regarding Joint Plan of Reorganization Dated April 4, 2011 [Docket No. 1101] (the

18

“Original Disclosure Statement”).

19
20
21
22
23
24

2

This Court’s findings of fact and conclusions of law are made pursuant to Fed. R. Civ.
P. 52, as made applicable by Bankruptcy Rule 7052 and 9014. Findings of fact shall be
construed as conclusions of law and conclusions of law shall be construed as findings
of fact when appropriate. See FRBP 7052.

25
26
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1

D.

On April 14, 2011 the Court entered its Notice of Hearing on Proposed

2

Chapter 11 Disclosure Statement [Docket No. 1110], which notice was served on all

3

creditors and other interested parties on April 20, 2011 [see Docket No. 1150].

4

E.

On May 25, 2011 the Court held a hearing to consider approval of the

5

Original Disclosure Statement. Following that hearing, on May 27, 2011 the Proponents

6

filed their First Modified Joint Plan of Reorganization (Dated May 27, 2011) [Docket No.

7

1186-1] (the “First Modified Plan”), and Disclosure Statement Regarding First Modified

8

Joint Plan of Reorganization Dated May 27, 2011 [Docket No. 1187-1] (the “Disclosure

9

Statement re First Modified Plan”).

10
11
12

F.

On May 27, 2011, the Court conducted a continued hearing and approved

the Disclosure Statement re First Modified Plan.
G.

On May 31, 2011, the Court entered the Order: (A) Approving Disclosure

13

Statement; (B) Fixing Voting Record Date; (C) Approving Solicitation Materials and

14

Procedures for Distribution Thereof; (D) Approving Forms of Ballots and Establishing

15

Procedures for Voting on Plan; (E) Scheduling Hearing and Establishing Notice and

16

Objection Procedures in Respect of Confirmation of Plan; and (F) Granting Related

17

Relief [Docket No. 1189] (the “Disclosure Statement Order”), which includes the

18

procedures for providing notice of the Plan, Confirmation Hearing, form of Ballots, and

19

other solicitation procedures (collectively, the "Solicitation Procedures").

20

H.

On June 2, 2011, the First Modified Plan, Disclosure Statement re First

21

Modified Plan, and notice of the confirmation hearing were provided to creditors and

22

other interested parties entitled to receive notice in accordance with the Disclosure

23

Statement Order and Solicitation Procedures.

24
25
26
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1

I.

On June 30, 2011 the Proponents filed their Second Modified Joint Plan of

2

Reorganization (Dated June 30, 2011) [Docket No. 1244-1] (the “Second Modified

3

Plan”) which contained modifications to the First Modified Plan agreed to between the

4

Proponents and certain creditors, including Seattle University.

5

J.

On July 7, 2011 the Court held a hearing to consider confirmation

6

of the Plan, including the modifications included in both the First and Second Modified

7

Plans (the “Confirmation Hearing”).

8

K.

Following the Confirmation Hearing, the Proponents filed their Third

9

Modified Joint Plan of Reorganization (Dated July 18, 2011) [Docket No. 1317] (the

10

“Plan”), which contains additional modifications agreed to, and as as directed by the

11

Court, at the Confirmation Hearing.

12

L.

As set forth in the Balloting Agent’s Certificates of Service filed on

13

June 10, 2011 [Dkt 1198, 1199, 1200, 1201, and 1202], and the Declaration of Patrick

14

Walsh filed on July 6, 2011 [Dkt No. 1265], the Proponents timely and properly complied

15

with the Solicitation Procedures. Votes for acceptance and rejection of the Plan were

16

solicited in good faith and in compliance with the Bankruptcy Code, the Bankruptcy

17

Rules, Disclosure Statement Order, and the Solicitation Procedures. In accordance

18

with Bankruptcy Rules 2002, 3018, 3019, 9007, 9008 and 9014, together with the

19

Disclosure Statement Order and the Solicitation Procedures, the Debtor provided

20

adequate notice of the time for voting, filing objections to confirmation of the Plan and

21

the transactions contemplated thereby and provided adequate notice of the

22

Confirmation Hearing to all holders of Claims and Interests entitled to receive such

23

notice under the Bankruptcy Code and the Bankruptcy Rules. No order or further notice

24

of the Confirmation Hearing or the confirmation of the Plan is necessary or required.

25
26
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1

The Court finds that the foregoing is sufficient and satisfies the requirements of the

2

Bankruptcy Code, the Bankruptcy Rules, and principles of due process.
M.

3

The Proponents, and their respective, officers, employees, attorneys,

4

agents and professionals have acted in "good faith" within the meaning of

5

Section 1125(e) of the Bankruptcy Code, the applicable provisions of the Bankruptcy

6

Rules, and in connection with the Disclosure Statement Order and the Solicitation

7

Procedures.
N.

8

Based upon the settlement orally placed on the record at the Confirmation

9

Hearing, as supported by the Declaration of James I. Stang filed on July 18, 2011 [Dkt.

10

No. 1318, and as approved by the Court, the Jesuit High Schools Objection is

11

withdrawn with prejudice. As a result of the withdrawal of the Jesuit High Schools

12

Objection, there are no objections to confirmation of the Plan. To the extent there are

13

any objections, they are overruled on their merits.

14

II.

15

THE PLAN.
O.

Compliance with Section 1129(a)(1) of the Bankruptcy Code.

The

16

Plan complies with the applicable provisions of the Bankruptcy Code, as required by

17

Section 1129(a)(1) of the Bankruptcy Code, including, but not limited to each of the

18

following nonexclusive matters.

19

(a)

Compliance with Section 1122 of the Bankruptcy Code. The

20

Plan adequately designates Classes of Claims and Interests. Each Claim placed in a

21

particular Class under the Plan is substantially similarly to the other Claims or Interest in

22

that Class. In addition, valid business, legal and factual reasons exist for the separate

23

classification of each of the classes of Claims created under the Plan, and there is no

24

unfair discrimination between or among holders of Claims.

25
26
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(b)

1

Compliance with Section 1123(a)(1) of the Bankruptcy Code.

2

The Plan designates Classes of Claims and Interests (other than the Claims of a kind

3

specified in Section 507(a)(1), 507(a)(2) or 507(a)(7) of the Bankruptcy Code) as

4

required by Section 1123(a)(1) of the Bankruptcy Code (Plan, at Section 3).
(c)

5

Compliance

with

Section

1123(a)(2)

and

(a)(3)

of

the

6

Bankruptcy Code. The Plan specifies the Classes of Claims and Interests that are

7

Impaired or Unimpaired under the Plan, as required by Section 1123(a)(2) and (a)(3) of

8

the Bankruptcy Code (Plan, at Sections 4 and 5).
(d)

9

Compliance with Section 1123(a)(4) of the Bankruptcy Code.

10

The Plan provides for the same treatment for each Claim or Interest in a particular

11

Class, unless the Holder of a particular Claim or Interest agrees to a less favorable

12

treatment (Plan, at Sections 4.1 through 5.12).
(e)

13

Compliance with Section 1123(a)(5) of the Bankruptcy Code.

14

The Plan contains adequate means for implementation, including a provision that the

15

assets of the Estate shall vest in the Reorganized Debtor on and after the Effective Date

16

(Plan, at Section 9) and certain assets of the Estate shall vest in the Trust on and after

17

the Effective Date.
(f)

18

Compliance with Section 1123(a)(6) of the Bankruptcy Code.

19

The Debtor is an Oregon nonprofit religious corporation, has no stockholders, and does

20

not issue stock.

21

P.

Compliance with Section 1129(a)(2) of the Bankruptcy Code. The

22

Proponents have complied with the applicable provisions of the Bankruptcy Code, the

23

Bankruptcy Rules, the Disclosure Statement Order, the Disclosure Statement, and the

24

Solicitation Procedures, as required by Section 1129(a)(2) of the Bankruptcy Code.

25
26
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1

Q.

Good Faith and Compliance With Section 1129(a)(3) of the

2

Bankruptcy Code.

3

Bankruptcy Code, the Plan has been proposed in good faith and not by any means

4

forbidden by law. The Plan was the result of extensive, prolonged, contentious, arms-

5

length, and good faith mediated negotiations lasting approximately 20 months between

6

and among the Debtor, the Official Committee of Unsecured Creditors, the Future

7

Claimants Representative, Participating Parties, Settling Insurers, and counsel

8

representing the vast majority of the Abuse Claimants and the Non-Abuse Claimants.

9

The Honorable Gregg Zive, U.S. Bankruptcy Judge for the District of Nevada, served as

10

the Court appointed mediator. The Debtor, the Official Committee of Unsecured

11

Creditors, the Future Claimants Representative, and counsel representing the vast

12

majority of the Abuse Claimants and the Non-Abuse Claimants each represented their

13

respective constituencies and clients in an effort to achieve maximum efficiencies in the

14

Chapter 11 case and to propose a Plan and Plan implementation structure designed

15

with the objective of ensuring that Creditors holding Allowed Claims realize the best

16

possible recovery under the circumstances. All transactions contemplated by the Plan

17

were negotiated and consummated at arm's-length, without collusion, and in good faith.

18

In making the foregoing determinations, the Court has examined the totality of the

19

circumstances surrounding the formulation of the Plan and the solicitation of the votes

20

to accept or reject the Plan.

21

for Qualified Settlement Fund (the “Trust”) attached as Exhibit 1.147 to the Plan is

22

designed with the objective of ensuring that the beneficiaries of the Trust as described

23

in Section 6.4 of the Plan (the “Beneficiaries”) will realize the best possible recovery

24

under the circumstances. The Plan reflects the best interests of the Debtor's Estate and

25

the best interests of the Claimants.

26

Consistent with the requirements of Section 1129(a)(3) of the

The Society of Jesus, Oregon Province Trust Agreement
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1

R.

Payment for Services or Costs and Expenses Under Section

2

1129(a)(4) of the Bankruptcy Code. Any payment made or to be made for services or

3

for costs and expenses incurred in, or in connection with, the Bankruptcy Case or the

4

Plan has been approved by or is subject to the approval of the Court as reasonable, as

5

required by Section 1129(a)(4) of the Bankruptcy Code.

6

S.

Directors, Officers, and Insiders Under Section 1129(a)(5) of the

7

Bankruptcy

8

Section 1129(a)(5) of the Bankruptcy Code, the identity, affiliations, and compensation

9

of any individual proposed to serve as an officer or director of the Reorganized Debtor.

10

The appointment to, and continuance in such office by such individuals, is consistent

11

with the interests of the Claimants.

12
13
14

T.

Code.

The

Proponents

have

disclosed,

in

compliance

with

No Rate Changes Under Section 1129(a)(6) of the Bankruptcy Code.

This section does not apply to the Debtor. To the extent it does, it has been satisfied.
U.

Best Interests of Creditors' Test Under Section 1129(a)(7) of the

15

Bankruptcy Code. In accordance with Section 1129(a)(7) of the Bankruptcy Code,

16

each holder of a Claim or Interest in an Impaired Class has either accepted the Plan or

17

will receive or retain under the Plan on account of such Claim or Interest property of a

18

value, as of the Effective Date, that is not less than the amount that such Holder would

19

receive or retain if the Debtor were liquidated under Chapter 7 of the Bankruptcy Code.

20

The preponderance of the evidence establishes that if the Debtor were liquidated under

21

Chapter 7 of the Bankruptcy Code, that the liquidation value of its assets would realize

22

less than the amount being paid under the Plan, because, among other things, the

23

consideration for the settlements with Settling Insurers, and the alternative dispute

24

resolution process in the Plan would not be available in a Chapter 7 case. No holder of

25
26
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1

a Claim or Interest objected to the Plan on the basis that it violates the best interests of

2

creditors' test under Section 1129(a)(7) of the Bankruptcy Code.
V.

3

Acceptance of Classes Under Section 1129(a)(8) of the Bankruptcy

4

Code. Each Class of Claims or Interests is Unimpaired or is Impaired and has voted to

5

accept or has consented to the Debtor's Plan, as reflected in the First Amended

6

Summary of Acceptances and Rejections filed on July 6, 2011 [Dkt No. 1276], the

7

Declaration of William Lockyear, the Declaration of Douglas R. Pahl, and the record in

8

this Case.

9

W.

Administrative

Claim

and

Non-Tax

Priority

Claims

Under

10

Section 1129(a)(9) of the Bankruptcy Code. The Plan provides that all such Claims

11

will be paid in fully, except to the extent the holders of such Claims have agreed

12

otherwise under the Plan.
X.

13

Acceptance by Impaired Classes and Compliance with Section

14

1129(a)(10) of the Bankruptcy Code.

15

determined without including the acceptance by any insiders holding Claims in such

16

Class,

17

Section 1129(a)(10) of the Bankruptcy Code have been satisfied.

18

Summary of Acceptances and Rejections filed on July 6, 2011 [Dkt No. 1276].

19

has

Y.

voted

to

Feasibility

accept

and

the

At least one Impaired Class of Claims,

Plan.

Compliance

Therefore,

with

Section

the

requirements

of

First Amended

1129(a)(11)

of

the

20

Bankruptcy Code. The evidence at the Confirmation Hearing with respect to feasibility

21

(a) is persuasive and credible, and (b) establishes that Confirmation of the Plan is not

22

likely to be followed by the liquidation or the need for further financial reorganization of

23

the Debtor, thus satisfying the requirements of section 1129(a)(11) of the Bankruptcy

24

Code. The Reorganized Debtor will be able to service its debt obligations and will not

25

be left with unreasonably low available capital to operate as a result of the Plan or any

26
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1

transactions contemplated by the Plan. The establishment of the Trust provides a

2

mechanism to distribute assets to the Beneficiaries

3

Z.

Payment of fees and Compliance with Section 1129(a)(12) of the

4

Bankruptcy Code. In accordance with Section 1129(a)(12) of the Bankruptcy Code,

5

the Plan provides for payment of all quarterly U.S. Trustee's Fees under 28 U.S.C.

6

§ 1930(a)(6). (Plan, at Section 14.18).

7

AA.

Continuation of Retiree Benefits and Compliance With Section

8

1129(a)(13) of the Bankruptcy Code. The Plan provides for the continued payment of

9

retiree benefits, as defined in Section 1114 of the Bankruptcy Code, for the duration of

10

the period that the Debtor has obligated itself to provide such benefits, in compliance

11

with Section 1129(a)(13) of the Bankruptcy Code. (Plan, at Section 12.1).

12

BB.

Transfers of Property and Compliance With Section 1129(a)(16) of

13

the Bankruptcy Code. The transfers of property required by the Plan comply with

14

applicable non-bankruptcy law, in compliance with Section 1129(16).

15
16
17

CC.

Other Provisions of Section 1129 of the Bankruptcy Code. The

provisions of Section 1129(a)(14), and (a)(15) are not applicable to the Debtor.
DD.

Principal Purpose and Compliance with Section 1129(d) of the

18

Bankruptcy Code. No party in interest, including any governmental unit or taxing

19

authority, has requested the Court to deny confirmation of the Plan on the grounds that

20

the principal purpose of the Debtor's Plan is the avoidance of taxes or the avoidance of

21

the applicable portions of Section 5 of the Securities Act of 1933, and the primary

22

purpose of the Plan is not such avoidance. Therefore, the Plan satisfies the

23

requirements of Section 1129(d) of the Bankruptcy Code.

24
25
26
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1

EE.

No Unfair Discrimination; Fair and Equitable Under Section 1129(b)

2

of the Bankruptcy Code.

3

equitable as to all Holders of Claims against and Interests in the Debtor.

4

FF.

The Plan does not discriminate unfairly and is fair and

Executory Contracts. Upon the Effective Date, the assumed Executory

5

Contracts and Unexpired Leases (a) shall constitute legal, valid, binding and

6

enforceable contracts and leases in accordance with the terms thereof, and (b) the

7

counterparties to each such Executory Contract or Unexpired Lease shall be required to

8

perform under and honor the terms of the applicable assumed Executory Contract or

9

Unexpired Lease.

10

GG.

Assignment

of

Rights

to

Insurance

Claims

and

Insurance

11

Recoveries. Pursuant to Section 8 of the Plan, upon the Effective Date, the Debtor, the

12

Reorganized Debtor, and each of the Participating Parties are deemed to have

13

assigned to the Trust the Debtor’s, the Reorganized Debtor’s, and the Participating

14

Parties’ rights to all Insurance Claims and Insurance Recoveries against all Non-Settling

15

Insurers. Such assignment is found to be valid and that it does not defeat or impair the

16

Insurance Coverage with respect to an Insurance Policy issued by any Non-Settling

17

Insurers . In addition, no party in interest objected to the proposed assignment and

18

accordingly each party in interest shall be deemed to have irrevocably consented to the

19

assignment and is forever barred from asserting that the assignment in any way affects

20

the ability of the Trust to pursue Insurance Claims and Insurance Recoveries, or either

21

of them, from the Non-Settling Insurers or Insurance Coverage.

22

HH.

Settlements and Compromises. Pursuant to Section 1123(b)(3) of the

23

Bankruptcy Code and Bankruptcy Rule 9019, all settlements and compromises under

24

the Plan, including without limitation those described or referred to in Sections 6.12, 8.6,

25

11.9, 11.10 and 14.14 and other applicable provisions of the Plan (including without

26
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1

limitation, the releases provided in Section 11 of the Plan), are hereby deemed to

2

constitute a settlement and compromise of all issues and Claims included in those

3

settlements and compromises and shall be, and are hereby, approved as fair, equitable,

4

reasonable and in the best interests of the Debtor, the Estate, the Reorganized Debtor,

5

and the Claimants. The Proponent’s have established, as to each of the settlements

6

that they meet the standards required under Fed. R. Bankr. Rule 9019 and In re A&C

7

Properties, 784 Fed 1377 (9th Cir 1986), and the settlements are approved.

8

II.

Exculpation. No creditor has objected to the exculpation provisions

9

contained Section 11.4 of the Plan. The failure to effect the exculpation provisions

10

contained in Section 11.4 of the Plan would impair the Debtor's ability to confirm the

11

Plan and are fair, equitable and reasonable in all respects.

12

JJ.

Releases. No creditor objected to the release provisions contained in

13

Section 11 of the Plan, and to the extent the Jesuit High Schools’ Objection included an

14

objection to the release provisions in Section 11 of the Plan, the Jesuit High Schools’

15

Objection was withdrawn on the record. The failure to effect the release provisions

16

contained in Section 11 of the Plan would impair the Debtor's ability to confirm the Plan.

17

The release provisions of Sections 11, including the release of Seattle University, the

18

Settling Insurers, and the Participating Parties were negotiated in good faith, are fair,

19

equitable and reasonable in all respects, and are consistent with 11 U.S.C. §§ 105,

20

1123(b), 1129 and 1142.

21

KK.

Injunctions. No creditor objected to the injunction provisions contained in

22

Section 11 of the Plan.

23

Section 11 of the Plan would impair the Debtor's ability to confirm the Plan. The

24

injunction provisions of Section 11, including the injunctions in favor of the Released

25

Parties, Participating Parties, and Settling Insurers were negotiated in good faith, are

26
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1

fair, equitable and reasonable in all respects, and are consistent with 11 U.S.C. §§ 105,

2

1123(b), 1129 and 1142.
LL.

3

Consideration Paid. The consideration being paid by the Participating

4

Parties, by each Settling Insurer, and by each person or entity receiving the benefit of

5

injunctions and releases under the Plan, including those benefits set forth in Sections

6

6.1.2, 6.7(e), 11 and 14.1.1(c) of the Plan and Exhibit 1.147 to the Plan, is reasonable,

7

fair, sufficient, appropriate, and in all respects adequate in exchange for such

8

injunctions and releases.
MM.

9

Seattle University and High School Settlements. The settlement with

10

Seattle University, as initially set forth in the Second

11

Reorganization filed on June 30, 2011 [Dkt. No. 1244], and as now set forth in Sections

12

6.1.2, 6.7(e), 11, and 14.1.1(c) of the Plan and Exhibit 1.147 to the Plan, and the

13

settlement with the Jesuit High Schools, announced on the record at the Confirmation

14

Hearing, and set forth in Sections 6.7(e) and 11.11 are approved. The Proponent’s

15

have established, as to each of the settlements that they meet the standards required

16

under Fed. R. Bankr. Rule 9019 and In re A&C Properties, 784 Fed 1377 (9th Cir 1986),

17

and are approved. The litigation in the U.S. Bankruptcy Court for the District of Oregon

18

or the U.S. District Court for the District of Oregon of the Third Party Derivative Claims

19

against the Jesuit High Schools constitutes a matter arising under or related to the

20

Case.

21

NN.

Modified Joint Plan of

Notice of Seattle University and High School Settlements. The Court

22

finds cause exists to limit notice of the settlement with Seattle University, and the

23

settlement with the Jesuit High Schools, to those creditors and parties in interest

24

present at the confirmation hearing, including counsel for Claimants. The record in the

25

case reflects that in response to the Court’s direct inquiry of counsel for 467 Claimants,

26
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1

that they affirmatively consented to the terms of the settlements and the corresponding

2

modifications to the Plan to reflect those settlements with Seattle University and the

3

Jesuit High Schools.

4

settlements with Seattle University and with the Jesuit High Schools is in the best

5

interest of creditors and does not adversely affect the rights of any creditors in the case.

6

CONCLUSIONS OF LAW

7

1.

No additional notice or consent is required.

Approval of the

Venue; Core Proceeding; Exclusive Jurisdiction. Venue of this case in

8

this district was proper as of the Petition Date and continues to be properly before this

9

Court pursuant to 28 USC §1408. Confirmation of the Plan is a core matter under 28

10

USC §157(b)(2)(L). This Court has jurisdiction over this case pursuant to 28 USC

11

§§157 and 1334, and the Court has exclusive jurisdiction to determine whether the Plan

12

complies with the applicable provisions of the Bankruptcy Code and should be

13

confirmed.

14

2.

Burden of Proof.

The Proponents have the burden of proving the

15

elements under Sections 1129(a) and (b) of the Bankruptcy Code by a preponderance

16

of the evidence, and they have met that burden as stated by the Court on the record at

17

the Confirmation Hearing and as more fully determined and set forth herein.

18

3.

Solicitation and Notice. The notice given of the Confirmation Hearing

19

and the Proponents’ request for confirmation of the Plan and request for entry of an

20

order confirming the Plan was adequate and sufficient; no other notice need be given.

21

4.

Good Faith Solicitation. Votes for acceptance and rejection of the Plan

22

were solicited in good faith and in compliance with the Bankruptcy Code, the

23

Bankruptcy Rules, Disclosure Statement Order, and the Solicitation Procedures.

24

Based on the record in this case, the Proponents have acted in “good faith” and in

25

compliance with the applicable provisions of the Bankruptcy Code within the meaning of

26
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1

Section 1125(e) of the Bankruptcy Code, are entitled to the protections thereof, and are

2

entitled to protections contained in the Plan, including without limitation, those in

3

Section 11.4 of the Plan, which protections are reasonable and appropriate under the

4

circumstances.

5

5.

Satisfaction of Confirmation Requirements. As set forth above, the

6

Plan satisfies Sections 1122, 1123, 1129(a)(1)-(16), to the extent applicable, and

7

Section 1129(b).

8

6.

Assignment

of

Rights

to

Insurance

Claims

and

Insurance

9

Recoveries. Pursuant to Section 8 of the Plan, upon the Effective Date, the Debtor, the

10

Reorganized Debtor, and each of the Participating Parties are deemed to have

11

assigned to the Trust the Debtor’s, the Reorganized Debtor’s, and the Participating

12

Parties’ rights to all Insurance Claims and Insurance Recoveries against all Non-Settling

13

Insurers. Such assignment is found to be valid and that it does not defeat or impair the

14

Insurance Coverage with respect to an Insurance Policy issued by any Non-Settling

15

Insurers . In addition, no party in interest objected to the proposed assignment and

16

accordingly each party in interest shall be deemed to have irrevocably consented to the

17

assignment and is forever barred from asserting that the assignment in any way affects

18

the ability of the Trust to pursue Insurance Claims and Insurance Recoveries, or either

19

of them, from the Non-Settling Insurers or Insurance Coverage.

20

7.

Confirmation. The Plan meets all the requirements for confirmation. The

21

terms of each of the documents in the Plan and all exhibits, supplements, and addenda

22

(including without limitation the Trust Agreement, the Safeco Settlement Agreement, the

23

Travelers Settlement Agreement, the Western World Settlement Agreement, and the list

24

of Participating Parties on Exhibit 1.105) are incorporated into and are integral parts of

25

the Plan. Regardless of whether or not they accepted the Plan, the Plan is binding

26
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1

upon and enforceable against any and all holders of Claims and Interests, and any and

2

all non-debtor parties as provided in the Plan, any and all non-debtor parties to

3

executory contracts and/or unexpired leases with the Debtor, any and all Claimants,

4

including Abuse Claimants and Future Abuse Claimants, creditors and other parties in

5

interest, and any and all parties to the settlements, compromises, and injunctions

6

described in the Plan, and the settlements approved by the Court, and all of the

7

respective heirs, executors, administrators, successor or assigns, if any, of any and all

8

of the foregoing.
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1

Society of Jesus, Oregon Province, an Oregon non-profit religious corporation,

2

the Debtor and Debtor-in-Possession in this Case, the Official Committee of Unsecured

3

Creditors appointed in this Case, and the Future Claimants Representative appointed in

4

this Case as the legal representative for the Future Abuse Claimants, propose the

5

following Plan of Reorganization pursuant to the provisions of Chapter 11 of the

6

Bankruptcy Code.

7

1.

DEFINITIONS.

8

For purposes hereof, any term used in an initially capitalized form in this Plan will

9

have the defined meaning ascribed to it in the definitions set forth below and, if not

10

defined below, in Section 101 of the Bankruptcy Code. All definitions in the Bankruptcy

11

Code and below will be subject to the rules of construction set forth in Section 102 of the

12

Bankruptcy Code. In addition, the use of the words “includes” or “including” is not

13

limiting, and means “including but not limited to” and “including without limitation;”

14

“and/or” means either or both, and the words “related to” or “relating to” mean with

15

regard to, by reason of, based on, arising out of, or in any way connected with.

16

Whenever the context requires, such terms include the singular as well as the plural, the

17

masculine gender includes the feminine, and the feminine gender includes the

18

masculine. Any specific references to promissory notes, deeds of trust or other debt

19

instruments or security documents includes any amendments, modifications and

20

extensions thereto. Nothing contained in this Plan constitutes an admission or denial by

21

any party of liability for, or the validity, priority, amount, or extent of any Claim, lien, or

22

security interest asserted against the Debtor or against any third party.

23

The Plan includes as exhibits the (i) Safeco Settlement Agreement, (ii) Travelers

24

Settlement Agreement, and (iii) the Western World Settlement Agreement, which are all

25

incorporated herein by reference. The Safeco Settlement Agreement, the Travelers

26

Settlement Agreement, the Western World Settlement Agreement, and Supplemental
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1

Injunctions at sections 11.5 and 11.6 of the Plan, include: (i) terms that are not defined

2

in the Plan, and (ii) terms contained in the Plan but that are defined differently than in

3

the Plan. For the purposes of the interpretation and enforcement of the Safeco

4

Settlement Agreement, the Supplemental Injunctions, and the Plan provisions relating to

5

the Safeco Settlement Agreement, the definitions in the Safeco Settlement Agreement

6

control, and any conflicts between the defined terms in the Plan and the defined terms

7

in the Safeco Settlement Agreement shall be resolved in favor of the defined terms in

8

the Safeco Settlement Agreement. For the purposes of the interpretation and

9

enforcement of the Travelers Settlement Agreement, the Supplemental Injunctions, and

10

the Plan provisions relating to the Travelers Settlement Agreement, the definitions in the

11

Travelers Settlement Agreement control, and any conflicts between the defined terms in

12

the Plan and the defined terms in the Travelers Settlement Agreement shall be resolved

13

in favor of the defined terms in the Travelers Settlement Agreement. For the purposes

14

of the interpretation and enforcement of the Western World Settlement Agreement, the

15

Supplemental Injunctions, and the Plan provisions relating to the Western World

16

Settlement Agreement, the definitions in the Western World Settlement Agreement

17

control, and any conflicts between the defined terms in the Plan and the defined terms

18

in the Western World Settlement Agreement shall be resolved in favor of the defined

19

terms in the Western World Settlement Agreement.

20
21
22

1.1

“Abuse” means any act of Sexual Abuse, or physical, non-sexual,

mental, emotional, or cultural abuse.
1.2

“Abuse Claim” means a Claim, asserted by or on behalf of an individual

23

who is or claims to be the victim of Abuse, against the Debtor and/or a Participating

24

Party, related to Abuse that occurred prior to the Petition Date causing a personal injury

25

or wrongful death, or is a Claim for paternity. The term “Abuse Claim” does not include

26

any Abuse Related Contribution/Indemnity Claim.
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1

1.3

“Abuse Claims Reviewer” means the person, including the designee of

2

such person, who will administer an Allocation Plan. Subject to the Plan’s provisions for

3

replacement of the Abuse Claims Reviewer, the Abuse Claims Reviewer for Allocation

4

Plan I is Hon. William L. Bettinelli, Ret. The Abuse Claims Reviewer for Allocation

5

Plans II and III is Katrina Pflaumer.

6

1.4

“Abuse Claimant” means the holder of an Abuse Claim, the estate of a

7

deceased Abuse Claimant, or the personal executor or personal representative of the

8

estate of a deceased Abuse Claimant, as the case may be.

9

1.5

“Abuse Related Contribution/Indemnity Claim” means any Entity’s

10

Claim against any other Entity for contribution, indemnity, or reimbursement arising as a

11

result of such Entity having paid or defended against any Abuse Claim.

12

1.6

“Administrative Claim” means a Claim for payment of an administrative

13

expense of a kind specified in Section 503(b) of the Bankruptcy Code and referred to in

14

Section 507(a)(1) of the Bankruptcy Code including the actual, necessary costs and

15

expenses of preserving the Debtor’s estate and operating the Debtor’s business

16

including

17

reimbursement of expenses awarded under Sections 330(a) or 331 of the Bankruptcy

18

Code, and all fees and charges assessed against the Debtor’s estate under chapter 123

19

of Title 28, United States Code.

Current

Obligations,

compensation

for

professional

services

and

20

1.7

“Administrative Claimant” means the holder of an Administrative Claim.

21

1.8

“Aged & Infirm Fund” means the Oregon Province Aged & Infirm Fund

22
23

Charitable Trust, also known as the Arca Praevisionis.
1.8.a “Allocation Plans” means Allocation Plan I, Allocation Plan II, and

24

Allocation Plan III.

25

1.9

26

“Allocation Plan I” means the protocol which is set forth as Exhibit 1.9 to

the Plan.
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1
2
3
4
5
6

1.10 “Allocation Plan II” means the protocol which is set forth as Exhibit 1.10
to the Plan.
1.11 “Allocation Plan III” means the protocol which is set forth as Exhibit 1.11
to the Plan.
1.12 “Allowance Date” means, with respect to a Claim, the date such Claim
becomes Allowed.

7

1.13 “Allowed” means, with respect to a Claim, the extent to which: (a) the

8

Claim is agreed to by the Claimant and by the Debtor or the Reorganized Debtor; (b)

9

the Claim is expressly allowed in this Plan; or (c) proof of such Claim was (i) timely filed

10

with the Claims Agent, (ii) deemed filed pursuant to Section 1111(a) of the Bankruptcy

11

Code, or (iii) tardily filed with leave of the Bankruptcy Court, and, in any case, as to

12

which the Claim is not Disputed or, if the Claim is or was Disputed, the Claim has been

13

Allowed by a Final Order.

14
15

1.14 “Apostolic Works Fund” means the Oregon Province Apostolic Works
Fund Charitable Trust, also known as the Arca Operum Apostolicorum.

16

1.15 “Arcas” means collectively the Aged & Infirm Fund, the Apostolic Works

17

Fund, the Formation Fund, and the Foundations Fund, and the trusts under civil law

18

created thereunder.

19

1.16 “Average Future Claim Point Award” means the average award per

20

point for all pools utilizing Allocation Plan I, excluding those Abuse Claimants electing

21

treatment as the holder of a Convenience Abuse Claim or who are otherwise awarded

22

no points.

23

1.17 “Avoidance Rights” means those rights that may be asserted by the

24

Debtor, as a debtor-in-possession, to avoid and recover transfers, liens, or obligations,

25

described in Sections 544, 545, 546, 547, 548, 549, and 550 of the Bankruptcy Code,

26

and any other actions provided for under applicable law that allows a debtor-in-
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1

possession or trustee to avoid certain transfers, but excluding those Avoidance Rights,

2

if any, against the Participating Parties and the Settling Insurers that are compromised

3

and released pursuant to Section 11.9 of the Plan.

4
5

1.18 “Award” means the liquidated amount of any Abuse Claim as determined
in accordance with the terms of this Plan.

6

1.19 “Ballot” means the ballot that is used by a Creditor to accept or reject the

7

Plan, and pursuant to which Abuse Claimants will make certain elections regarding the

8

treatment of their Abuse Claims as provided in the Plan.

9

1.20 “Bankruptcy Code” means the Bankruptcy Reform Act of 1978,

10

principally codified in 11 USC Section 101, et seq., and any amendments thereto

11

applicable to this case.

12
13

1.21 “Bankruptcy Court” means the United States Bankruptcy Court for the
District of Oregon, located in Portland, Oregon.

14

1.22 “Bankruptcy Rules” means the Rules and Forms of Practice and

15

Procedures in Bankruptcy promulgated under 28 USC § 2075, as amended, and the

16

local rules and general orders of the Bankruptcy Court, as applicable to Chapter 11

17

cases, together with all amendments and modifications thereto.

18

1.23 “Beneficiary Claims” means those Claims asserting (1) a right or

19

entitlement to the use or benefit, including any religious use or benefit, of property,

20

funds or other assets held by the Debtor or a Participating Party in trust or otherwise

21

restricted in their use, including the property, funds, or other assets in the Apostolic

22

Works Fund, the Formation Fund, the Aged & Infirm Firm, and the Foundations Fund, or

23

(2) that the use of such property, funds, or other assets to pay Claims against the

24

Debtor or a Participating Party violates the terms of any such trust or other restriction.

25
26

1.24 “Business Day” means any day other than Saturday, Sunday, or a “legal
holiday”, as that term is defined in Bankruptcy Rule 9006(a).
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1
2
3
4
5
6

1.25 “Canon Law” means the 1983 Code of Canon Law promulgated on
January 25, 1983 by Pope John Paul II, and any amendments thereto.
1.26 “Case” means the case under Chapter 11 of the Bankruptcy Code
commenced by the Debtor on February 17, 2009, Case No. 09-30938-elp11.
1.27 “Cash” means cash, cash equivalents, bank deposits, and negotiable
instruments payable on demand.

7

1.28 “Channeled Claim” means any Abuse Claim, Tort Claim (as defined in

8

the Safeco Settlement Agreement), Tort Claim (as defined in the Travelers Settlement

9

Agreement), Tort Claim (as defined in the Western World Settlement Agreement),

10

and/or Claim against a Channeling Injunction Beneficiary arising from, in connection

11

with, or related in any way to an Abuse Claim, Tort Claim (as defined in the Safeco

12

Settlement Agreement), Tort Claim (as defined in the Travelers Settlement Agreement),

13

or Tort Claim (as defined in the Western World Settlement Agreement). Each Claim

14

described in this Section 1.28 shall include all such Claims whenever and wherever

15

arising or asserted, whether sounding in tort, contract, warranty or any other theory of

16

law, equity or admiralty, including without limitation all Claims by way of direct action,

17

statutory or regulatory action, or otherwise, Claims for exemplary or punitive damages,

18

for attorneys’ fees and other expenses, or for any equitable remedy. A Channeled

19

Claim does not include an Abuse Claim against: (i) a Person or Persons having

20

personally committed an act or acts of Abuse resulting in a Claim against the Debtor or

21

a Participating Party, (ii) the Society of Jesus; (iii) the Father General of the Society of

22

Jesus and his predecessors, (iv) the Society of Jesus General Curia; (v) a successor or

23

predecessor of the Debtor to the extent of such successor’s or predecessor’s

24

independent liability for an act or acts of Abuse; (vi) Gonzaga University; (vii) Seattle

25

University, and (viii) the Jesuit High Schools.

26

1.29 “Channeling Injunction” means the injunction provided for under Section
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1

11.7 of the Plan.

2

1.29(a) “Channeling Injunction Beneficiaries” means the Participating Parties,

3

the Released Parties, Safeco, the Safeco Released Parties, Travelers, the Travelers

4

Released Parties, Western World, the Western World Released Parties, the Settling

5

Insurers, and the Settling Insurer Released Parties.

6

1.30 “Chapter
the

11

Professionals”

7

Professionals,

Committee’s

8

Representative’s Professionals.

means,

Professionals,

collectively,

and

the

the

Future

Debtor’s
Claimants

9

1.31 “Charitable Gift Annuities” means the gifts made to the Debtor by

10

various donors for charitable gift annuities, in exchange for which such donors are to

11

receive certain fixed payments during their lives or the life of another person, the

12

payments for which were fixed at the date of the gift based on actuarial life expectancy

13

tables and uniform gift annuity rates.

14
15

1.32 “Claim” means any claim, as that term is defined in Section 101(5) of the
Bankruptcy Code, arising on or prior to entry of the Confirmation Order.

16

1.33 “Claim Allowance Agreement” means an agreement between the

17

Debtor and a Claimant which is entered into prior to the Effective Date and approved by

18

the Bankruptcy Court as reasonable under Bankruptcy Rule 9019, whereby the Debtor

19

and the Claimant agree to the Allowed amount of the Claimant’s Claim.

20

1.34 “Claimant” means a Creditor that holds a Claim.

21

1.35 “Claims Agent” means BMC Group, Inc.

22

1.36 “Claims Bar Date” means November 30, 2009.

23

1.37 “Claims Bar Date Notice” means the various notices of the last day to

24

file Claims mailed to all known Creditors together with the publication notice published

25

in various newspapers and other publications providing notice of the Claims Bar Date.

26

1.38 “Claims Bar Date Order” means the order of the Bankruptcy Court
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1

setting the Claims Bar Date and approving the method of notification of the Claims Bar

2

Date.

3

1.39 “Claims Objection Bar Date” means, unless extended by the Court, the

4

first Business Day that follows the 30th day after the Effective Date, by which any

5

objection to a Claim (excluding Class 4 Claims) must be filed with the Bankruptcy Court

6

or such objection will be forever barred.

7

1.40 “Closing” means the Reorganized Debtor’s execution and delivery of the

8

Plan Documents and payment to the Trust of those sums required to be paid in

9

accordance with Sections 6.2 and 6.7 of the Plan.

10

1.41 “Co-Defendant” means a Person or Entity that is named as a defendant

11

in a lawsuit in which the Debtor is also named as a defendant, and/or who is alleged to

12

be fully or partially responsible for a Claim asserted, or which may be asserted in the

13

future, against both such Person and/or Entity and the Debtor, including co-debtors as

14

described in Section 509 of the Bankruptcy Code.

15

1.42 “Committee” means the Official Committee of Unsecured Creditors

16

appointed by the United States Trustee in the Case, as such committee may be

17

reconstituted from time to time.

18

1.43 “Committee’s Professionals” means Pachulski Stang Ziehl & Jones

19

LLP; Morgan Lewis & Bockius LLP; LECG, LLC; Berkeley Research Group, LLC and all

20

other professionals, if any, which the Committee has retained or may retain to provide

21

professional services in accordance with Section 1103(a) of the Bankruptcy Code and

22

as approved by the Bankruptcy Court.
1.44 “Conditional Payment” means any payment made pursuant to Section

23
24

1395y(b)(2)(B) of the MSPA.
1.45 “Confirmation Date” means the date of the entry of the Confirmation

25
26

Order.
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1
2

1.46 “Confirmation Hearing” means the hearing held by the Bankruptcy Court
regarding confirmation of the Plan, as such may be continued from time to time.

3

1.47 “Confirmation Order” means the order confirming the Plan.

4

1.48 “Contingent” means, with respect to a Claim, a Claim that has not

5

accrued or is not otherwise payable and the accrual of which or the obligation to make

6

payment on which is dependent upon a future event that may or may not occur.

7

1.49 “Convenience Abuse Claim” means an Abuse Claim in an amount of

8

$2,500 or less, or voluntarily reduced to $2,500 by the holder of such Abuse Claim or

9

otherwise deemed to be a Convenience Abuse Claim under the Plan.

10

1.50

Intentionally omitted.

11

1.51 “Court” means the Bankruptcy Court.

12

1.52 “Creditor Pool” means a group of not less than forty-five (45) Class 3

13

Creditors who are associated for the purpose of allocating a portion of the Trust assets

14

to each Abuse Claimant in the group pursuant to Allocation Plan I or Allocation Plan II.

15

Each Creditor Pool shall be identified by a number, i.e. Creditor Pool No. 1.

16

1.53 “Current Sexual Abuse Claim” means the Abuse Claim of an Abuse

17

Claimant: (a) who prior to any amendment or supplementation of a proof of claim filed a

18

proof of claim alleging Sexual Abuse; or (b) who (i) initially filed a proof of claim that did

19

not allege Sexual Abuse but later amended or supplemented the proof of claim to allege

20

Sexual Abuse and (ii) according to the Abuse Claims Reviewer, based upon a

21

preponderance of evidence, has a Claim for Sexual Abuse; and (c) who is not a Future

22

Abuse Claimant.

23

1.54 “Current Obligations” means (a) all accounts payable and other

24

liabilities or obligations of the Debtor that arose or accrued in the ordinary course of the

25

Debtor’s business subsequent to the Petition Date and prior to the Confirmation Date

26

(excluding any Abuse Claims), and (b) any taxes that were incurred subsequent to the
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1

Petition Date and became or become legally due and payable by the Debtor

2

subsequent to the Petition Date and prior to the Confirmation Date.

3

1.55 “Debtor” means the Society of Jesus, Oregon Province, an Oregon non-

4

profit religious corporation, and includes (a) each Jesuit Community, and (b) the

5

Province, to the extent any of them are determined not to be a civil entity separate from

6

the Debtor under applicable law.1 “Debtor” does not include Seattle University, a

7

Washington non-profit corporation, and Jesuit Community of Gonzaga University, Inc., a

8

Washington corporation.

9

1.56 “Debtor and Participating Party Actions” means any and all Claims,

10

causes of action, and rights of the Debtor and the Participating Parties against third

11

parties including Claims of the Debtor and Participating Parties for recovery of, or based

12

upon, or in any manner arising from or related to damages, general or exemplary (or

13

both), or other relief, including equitable relief relating to or based upon:

14

indebtedness owing to the Debtor; (b) fraud, negligence, gross negligence, willful

15

misconduct, or any other tort actions; (c) breaches of contract; (d) violations of federal

16

or state laws (including corporate and securities laws); (e) breaches of fiduciary or

17

agency duties; (f) Abuse Related Contribution/Indemnity Claims, and (g) any other

18

Claim of the Debtor or a Participating Party to the extent not assigned to the Trust or

19

specifically compromised or released pursuant to this Plan or an agreement

20

incorporated into this Plan. Debtor and Participating Party Actions shall not include: (a)

21

Insurance Claims, and (b) Avoidance Rights.

(a)

22

1.57 “Debtor and Participating Party Action Recoveries” means the rights

23

of the Debtor and the Participating Parties to any and all proceeds or other relief,

24

including equitable relief, from (a) any award, judgment, relief, or other determination

25
1

26

The separate legal existence of a Jesuit Community and/or the Province has not been
determined by the Bankruptcy Court and is not being decided in connection with
confirmation of the Plan.
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1

rendered or made as to any Debtor or Participating Party Action; or (b) any compromise

2

or settlement of any Debtor or Participating Party Action.

3

1.58 “Debtor’s Professionals” means the law firms Sussman Shank LLP,

4

Schwabe Williamson & Wyatt PC, Dickstein Shapiro LLP, Rothgerber Johnson & Lyons

5

PC, Hoffman Hart & Wagner LLP, and Hughes Pfiffner Gorski Seedorf & Odsen, LLC;

6

the public relations firm The Ulum Group; the Debtor’s Claims Agent, BMC Group, Inc.;

7

the accounting firm Moss Adams LLP; and all other professionals, if any, which the

8

Debtor has retained or may retain to provide professional services in accordance with

9

Sections 327(a) and 327(e) of the Bankruptcy Code.

10
11

1.59 “Disallowed” means, with respect to any Claim, the extent to which the
Claim has not been Allowed pursuant to a Final Order.

12

1.60 “Disputed” means, with respect to a Claim, that an objection to such

13

Claim has been timely filed, or such Claim is listed as disputed in the Debtor’s

14

schedules filed with the Bankruptcy Court, and such objection or dispute has not been

15

resolved by Final Order, or by agreement between the Claimant and the Debtor, the

16

Reorganized Debtor, or the Trustee, as applicable.

17

1.61 “Documents” means to the extent such documents relate to Sexual

18

Abuse, documents that have been produced in any Rule 2004 Examination of the

19

Debtor and in any other litigation in which the Debtor or the Province Entities have been

20

a party, subject to (a) the privileges enumerated in Section 13.15; (b) restrictions under

21

other federal and state laws or regulations; (c) application of any court orders, except

22

those regarding privileges not enumerated in Section 13.15; and (d) redaction of

23

survivor’s identities. Notwithstanding the foregoing, the Reorganized Debtor and the

24

Province shall not assert the enumerated privileges in Section 13.15 to any Documents

25

already produced in any Rule 2004 Examination of the Debtor and in any other litigation

26

in which the Province Entities have been a party if not previously asserted. The prior

Page 11 of 99 – THIRD MODIFIED JOINT PLAN OF REORGANIZATION (Dated
July 18, 2011)
SUSSMAN SHANK LLP, ATTORNEYS AT LAW
1000 SW BROADWAY, SUITE 1400, PORTLAND, OREGON 97205-3089
TELEPHONE (503) 227-1111 | FACSIMILE (503) 248-0130

Case 09-30938-elp11

Doc 1328

Filed 07/25/11

1

production of Documents shall not constitute a waiver of any of the privileges

2

enumerated in Section 13.15. The Debtor shall have a continuing obligation to produce

3

Documents as set forth in FRCP 26(e)(1)(A).

4

1.62 “Donor Claims” means those Claims of Persons and Entities that have

5

donated real or personal property, money, or funds to the Debtor and/or a Participating

6

Party, and as to which it is asserted (a) that such funds or property were donated for a

7

specific purpose, including without limitation any religious purpose, or otherwise are

8

restricted as to use, and that any use inconsistent with such purpose or restriction

9

constitutes a Claim, and (b) that the use of such funds or property pursuant to the

10

provisions of this Plan to pay Claims against the Debtor or a Participating Party is in any

11

way inconsistent with such specified purpose or restricted use.

12

1.63 “Effective Date” means the first Business Day after the Confirmation

13

Date on which (i) all conditions to effectiveness specified in this Plan have been

14

satisfied or waived, and (ii) no stay of the Confirmation Order is in effect.

15

1.64 Intentionally omitted.

16

1.65 “Estate” means the bankruptcy estate of the Debtor as created under

17

Section 541 of the Bankruptcy Code.

18

1.66 “Estimated Amount” means the amount at which the Bankruptcy Court

19

or the Oregon U.S. District Court, pursuant to 28 USC §157(b)(2)(B), Section 502(c) of

20

the Bankruptcy Code, and Bankruptcy Rule 3018(a), as the case may be, estimates any

21

Claim or class of Claims that is Contingent, unliquidated, or disputed, including any

22

Abuse Claim or class thereof, for the purpose of (a) allowance, (b) distribution, (c)

23

confirming this Plan pursuant to Section 1129 of the Bankruptcy Code, (d) voting to

24

accept or reject this Plan pursuant to Section 1126 of the Bankruptcy Code, or (e) any

25

other purpose.

26

1.67 “Estimation Order” means an order of the Bankruptcy Court or the
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1

Oregon U.S. District Court, as applicable, that determines the Estimated Amount of any

2

Claim or Claims for any purpose, whether individually or as part of an aggregate.

3

1.68 “Exculpated Parties” means the Debtor and Reorganized Debtor; the

4

Participating Parties; the Released Parties; the Committee and each of its members; the

5

FCR; CRG Partners Group, LLC as consultant to the FCR; Safeco; Travelers; Western

6

World; the Settling Insurers; and all of their respective present or former members,

7

managers, officers, directors, employees, representatives, attorneys, and agents acting

8

in such capacity, but not including (i) a Person or Persons having personally committed

9

an act or acts of Abuse resulting in a Claim against the Debtor or a Participating Party,

10

(ii) the Society of Jesus; (iii) the Father General of the Society of Jesus and his

11

predecessors, (iv) the Society of Jesus General Curia or (v) a successor or predecessor

12

of the Debtor to the extent of such successor’s or predecessor’s independent liability for

13

an act or acts of Abuse; (vi) Gonzaga University; and (vii) the Jesuit High Schools.

14

1.69 “FCR” means the Future Claimants Representative.

15

1.70 “FCR’s Professionals” means the professionals, if any, which the FCR

16

has retained or may retain to provide professional services in accordance with Sections

17

327(a) and 327(e) of the Bankruptcy Code.

18

1.71 “Final Order” means an order, judgment, ruling or decree of the

19

Bankruptcy Court, a U.S. District Court, or any other court having jurisdiction as to

20

which (a) any appeal that has been taken has been finally determined or dismissed and

21

the time to take any further appeal, or to seek certiorari, further reargument or

22

rehearing, has expired or been waived in writing, or (b) the time to take an appeal has

23

expired and no appeal has been timely filed.

24
25
26

1.72 “Formation Fund” means the Oregon Province Formation Fund
Charitable Trust, also known as the Arca Seminarii.
1.73 “Foundations Fund” means the Oregon Province Foundations Fund
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1

Charitable Trust, also known as the Arca Fundationum.

2

1.74 “Future Abuse Claim” means an Abuse Claim for which the Abuse

3

Claimant did not file his or her own proof of claim by the Claims Bar Date, and as of the

4

30th day immediately preceding the Claims Bar Date met one of the following three

5

criteria:

6

(a)

The Abuse Claimant was under 18 years of age;

7

(b)

The Abuse Claimant:

8

(i)

was 18 years of age or older;

9

(ii)

was unaware of the occurrence of the physical acts that

10

constituted the Abuse; and,

11

(iii)

12

operation of a state law limitations period, or
(c)

13

the Abuse Claimant’s Abuse Claim was not time-barred by

The Abuse Claimant:

14

(i)

was 18 years of age or older;

15

(ii)

was aware of the occurrence of the physical acts that

16

constituted the Abuse;
(iii)

17
18

operation of a state law limitations period; and
(iv)

19
20

the Abuse Claimant’s Abuse Claim was not time-barred by

the state law limitations period applicable to such Abuse

Claim had not begun to run.

21

The determination of whether an Abuse Claim was time-barred will be made

22

under applicable state law, with any state law enacted after the Petition Date having no

23

force or effect in such determination.

24

accordance with the “Order Appointing Future Claimants Representative” (Docket No.

25

412).

26

This defined term shall be interpreted in

1.76 “Future Abuse Claimant” means the holder of a Future Abuse Claim.
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1

1.77 “Future Claimants Representative” means Stephen S. Gray, the legal

2

representative for Future Abuse Claimants appointed by the Court pursuant to its order

3

entered August 10, 2009 [Docket No. 412], or any successor appointed or approved by

4

the Court or the Oregon U.S. District Court, as applicable.

5
6

1.78 “Future Abuse Claims Bar Date” means the fifteenth (15th) anniversary
of the Effective Date.

7

1.79 “Future Abuse Claims Liquidation Process” means the procedure for

8

liquidating and Allowing or Disallowing the Abuse Claim of a Future Abuse Claimant as

9

provided for in the Trust Documents.

10

1.80 “Future Abuse Claims Reserve” means that portion of the assets to be

11

held in the Trust that will be allocated to the payment of Allowed Future Abuse Claims

12

pursuant to the terms of the Plan and Trust Documents.

13
14
15

1.81 “General Unsecured Claim” means any Claim against the Debtor that is
not an Administrative Claim or a Claim that is otherwise classified under the Plan.
1.82 “General Unsecured Convenience Claim”

means any

General

16

Unsecured Claim in an amount of $2,500 or less, or voluntarily reduced to $2,500 by the

17

holder of such Claim.

18

1.83 Intentionally omitted.

19

1.84 “Insurance Claims” means all Claims, causes of action and enforceable

20

rights against any Non-Settling Insurer whether sounding in contract, tort, or otherwise,

21

including equity and bad faith, other than an Insured Non-Abuse Claim, held by:

22

(a)

The Debtor for any reason related to an Abuse Claim including

23

those for (i) defense, indemnity and payment of any Abuse Claim; (ii) any Non-Settling

24

Insurer’s failure or refusal to provide Insurance Coverage under any Insurance Policy,

25

including the failure or refusal to provide a defense to any Abuse Claim against the

26

Debtor; (iii) any Non-Setting Insurer’s tortious or wrongful claims handling including the
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1

failure or refusal of any Non-Settling Insurer to timely compromise and settle any Abuse

2

Claims against the Debtor pursuant to any Insurance Policy; and (iv) the interpretation

3

or enforcement of the terms of any Insurance Policy; and/or
(b)

4

Any of the Participating Parties for any reason related to an Abuse

5

Claim against the Participating Party, whether independently or jointly liable with the

6

Debtor on such Abuse Claim, including (i) defense, indemnity and payment of any

7

Abuse Claim; (ii) any Non-Settling Insurer’s failure or refusal to provide Insurance

8

Coverage under any Insurance Policy, including the failure or refusal to provide a

9

defense to any Abuse Claim against the Debtor or a Participating Party; (iii) any Non-

10

Setting Insurer’s tortious or wrongful claims handling including the failure or refusal of

11

any Non-Settling Insurer to timely compromise and settle any Abuse Claims against the

12

Debtor or a Participating Party pursuant to any Insurance Policy; and (iv) the

13

interpretation or enforcement of the terms of any Insurance Policy.

14

1.85 “Insurance Coverage” means insurance that is available under any

15

Insurance Policy to cover all or any portion of an Abuse Claim asserted against (a) the

16

Debtor and/or (b) a Participating Party.

17
18

1.86 “Insurance Policy” means an insurance policy providing Insurance
Coverage.

19

1.87 “Insurance Recoveries” means the rights to any and all proceeds,

20

including any interest or income earned thereon, and other relief, from (a) any award,

21

judgment, relief, or other determination entered or made as to any Insurance Claims;

22

(b) any and all amounts payable by an Insurer under any settlement agreement with the

23

Debtor and/or a Participating Party with respect to Insurance Claims; and (c) any and all

24

proceeds of any Insurance Policy paid or payable to the Debtor and/or a Participating

25

Party with respect to Insurance Claims.

26

1.88 “Insured” means, with respect to an Abuse Claim, that portion of the
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1
2
3

Claim for which there is Insurance Coverage being provided by an Insurer.
1.89 “Insured Non-Abuse Claim” means any Claim, other than an Abuse
Claim, all or part of which is covered by insurance.

4

1.90 “Insurer” means (a) any Person or Entity that during any period of time

5

either (i) provided Insurance Coverage to the Debtor and/or a Participating Party, its

6

predecessors, successors, or assigns, or (ii) issued an Insurance Policy to the Debtor

7

and/or a Participating Party, its predecessors, successors, or assigns; and (b) any

8

Person or Entity owing a duty to defend and/or indemnify the Debtor and/or a

9

Participating Party under any Insurance Policy.

10

1.90(a) “Interest” means all liens, Claims, encumbrances, interests, and other

11

rights of any nature, whether at law or in equity, including any rights of contribution,

12

indemnity, defense, subrogation, or similar relief.

13

1.91 “Jesuit” means a vowed member of the Society of Jesus.

14

1.92 “Jesuit Community” means a local community or group of Jesuits within

15

the Province Territory as described in the Statutes on Poverty, No. 46, §1, and the

16

Complimentary Norms Nos. 188 §§ 1 and 315 and not in the individual capacity of the

17

member or members of such local community or group, regardless of whether it is part

18

of the Debtor, or has a separate legal existence under civil law. As of the Effective

19

Date, any Jesuit community consisting entirely of Jesuits of provinces other than the

20

Province is not a Jesuit Community.

21

1.93 “Jesuit High Schools” means Bellarmine Preparatory School (Tacoma,

22

WA), Gonzaga Preparatory School (Spokane, WA), Jesuit High School (Portland, OR)

23

and Seattle Preparatory School (Seattle, WA).

24
25
26

1.94 “Jesuit Novitiate of Sheridan” means Jesuit Novitiate of Sheridan,
Oregon, Inc., an Oregon non-profit religious corporation.
1.95 “Litigation Current Abuse Claim” means an Abuse Claim for which the
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1

holder has elected to opt out of Allocation Plan I or II and proceed with the liquidation of

2

the Abuse Claim through litigation.
1.96 “Litigation Current Abuse Claimant” means the holder of a Litigation

3
4

Current Abuse Claim.

5

1.97 Medicare Beneficiary” means an Abuse Claimant who is eligible to

6

receive or is receiving Medicare benefits.

7

1.98 “Montana Catholic Missions” means Montana Catholic Missions, S.J., a

8

Montana non-profit religious corporation.

9

1.99 “MSPA” means Medicare Secondary Payer Act, codified at 42 U.S.C.

10

§ 1395y, and the regulations promulgated thereunder, found at 42 C.F.R. § 411.1 et

11

seq.

12

1.100 “MSPRC” means Medicare Secondary Payer Recovery Contractor.

13

1.101 “Non-Settling Insurer” means any Insurer that is not a Settling Insurer.

14

1.102 “Non-Sexual Abuse Claim” means the Claim of an Abuse Claimant:

15

(a) who filed a proof of claim alleging Abuse but not Sexual Abuse; or (b) who filed a

16

proof of claim alleging Abuse but not Sexual Abuse and amended or supplemented the

17

proof of claim to allege Sexual Abuse.

18

1.103 “Omak Area Shelter Claim” means the Claim of any Person or Entity

19

against the Debtor based on the Debtor’s promise or agreement to pay $200,000 for the

20

establishment or support of a homeless shelter(s) and/or homeless services in the

21

Omak, Washington area.

22
23

1.104 “Oregon U.S. District Court” means the United States District Court for
the District of Oregon, located in Portland, Oregon.

24

1.105 “Participating Party” means those Persons or Entities listed on

25

Exhibit 1.105 to the Plan, as the same may be amended with the consent of the

26

Committee or, after the Effective Date, with the consent of the Trustee subject to
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1

Bankruptcy Court approval, that are providing a portion of the funding for the Plan in

2

exchange for (a) the release of any Abuse Related Contribution/Indemnity Claim by the

3

Debtor against such Participating Party, (b) the benefit of the Channeling Injunction, and

4

(c) any other benefits in favor of Participating Parties under the Plan.

5

1.106 “Penalty Claim” means a Claim for a fine, penalty, forfeiture, multiple

6

damages, punitive damages, or exemplary damages, including any Claim not meant to

7

compensate the Claimant for actual pecuniary loss.

8
9
10
11
12
13

1.107 “Petition Date” means February 17, 2009, the date the Debtor filed the
petition commencing this Case.
1.108 “Pioneer Educational Society” means Pioneer Educational Society, a
Washington non-profit religious corporation.
1.109 “Plan” means this Plan of Reorganization and any and all modifications
and/or amendments thereto.

14

1.110 “Plan Documents” means all agreements, documents and exhibits, as

15

the same may be amended, modified, supplemented, or restated from time to time, that

16

are necessary or appropriate to implement the Plan and the Trust, including the Trust

17

Documents; provided that the Committee shall have approved each of said agreements,

18

documents and exhibits as to form and content, such approval not to be unreasonably

19

withheld.

20
21

1.111 “Priority Claim” means any Claim which, if Allowed, would be
entitled to priority under Section 507 of the Bankruptcy Code.

22

1.112 “Priority Claimant” means the holder of a Priority Claim.

23

1.113 “Proponents” means the Debtor, the Committee, and the FCR.

24

1.114 “Pro Rata” means proportionate, and when applied to a Claim means the

25

ratio of the amount distributed on account of an Allowed Claim in a class to the amount

26

distributed on account of all Allowed Claims in such class.
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1

1.115 “Province” means the Oregon province of the Society of Jesus, an

2

ecclesiastical entity, and a juridic person under canon law, regardless of whether it is

3

part of the Debtor, or has a separate legal existence under civil law.

4

1.116 “Province Entities” means the Province and the Participating Parties.

5

1.117 “Province Territory” means the geographic area encompassing the

6
7
8
9
10

states of Alaska, Idaho, Montana, Oregon, and Washington.
1.118 “Provincial” means the Person who is the ecclesiastical superior of the
Province.
1.119 “Punitive Damages” means the portion of a Claim for punitive or
exemplary damages.

11

1.120 “Qualified Counsel” means those attorneys representing Abuse

12

Claimants (other than Future Abuse Claimants) who are utilizing Allocation Plans I, II or

13

III and who have entered into an enforceable written retainer or fee agreements with

14

such Claimant on or before the Effective Date; provided that such attorney agrees that

15

the attorney’s receipt of Qualified Counsel Fees is credited against the fees owed by

16

such Abuse Claimant.

17

1.121 “Qualified Counsel Fees” means the amount to be subtracted from the

18

balance in the Trust in an amount equal to the actual fees payable to Qualified Counsel

19

under enforceable written retainer or fee agreements with Abuse Claimants who are

20

utilizing Allocation Plans I, II or III. Before any distribution(s) to any Abuse Claimant

21

from the Creditor Pool, the Trustee will subtract all Qualified Counsel Fees and shall

22

pay such Qualified Counsel Fees to the appropriate Qualified Counsel at the time the

23

Abuse Claimant receives the first distribution from the Trustee.

24

1.122 “Qualified Counsel Costs” means the amount to be subtracted from the

25

balance in the Trust in an amount equal to the reimbursable expenses (prepetition and

26

postpetition) payable to Qualified Counsel under enforceable written retainer or fee
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1

agreement with Abuse Claimants who are utilizing Allocation Plans I, II or III. Before

2

any distribution(s) to any Creditor Pool from the Trust, the Trustee will subtract all

3

Qualified Counsel Costs and shall pay such Qualified Counsel Costs to the appropriate

4

Qualified Counsel at the time the Abuse Claimant receives the first distribution from the

5

Trustee.

6

1.123 “Released Parties” means (a) the Debtor’s and Reorganized Debtor’s

7

present or former members, managers, officers, directors, employees, representatives,

8

attorneys, or agents acting in such capacity; (b) the Participating Parties; and (c) the

9

Participating Parties’ present or former members, managers, officers, directors,

10

employees, representatives, attorneys, or agents acting in such capacity. The term

11

“Released Parties” does not include: (i) a Person or Persons having personally

12

committed an act or acts of Abuse resulting in a Claim against the Debtor or a

13

Participating Party, (ii) the Society of Jesus; (iii) the Father General of the Society of

14

Jesus and his predecessors, (iv) the Society of Jesus General Curia or (v) a successor

15

or predecessor of the Debtor to the extent of such successor’s or predecessor’s

16

independent liability for an act or acts of Abuse; (vi) Gonzaga University; (vii) Seattle

17

University; and (viii) the Jesuit High Schools.2

18

1.124 Intentionally omitted.

19

1.125 “Reorganized Debtor” means the Debtor on and after the Effective Date;

20

provided that any successor to the Province, Debtor or the Reorganized Debtor through

21

a merger or suppression of the Province shall not have any rights or remedies by virtue

22

of the Plan or Confirmation Order on account of Abuse Claims for which the successor

23

was independently liable.
1.126 “Representatives” means the current and former officers, directors,

24
25
26

2

The exclusion of Seattle University from the defined term "Released Parties" shall not
be construed to alter or impair the provisions of Section 11.10 of this Plan.
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1

agents, attorneys, employees, and legal representatives of a Person or Entity, but

2

excluding (i) a Person or Persons having personally committed an act or acts of Abuse

3

resulting in a Claim against the Debtor or a Participating Party, (ii) the Society of Jesus;

4

(iii) the Father General of the Society of Jesus and his predecessors, (iv) the Society of

5

Jesus General Curia, (v) a successor or predecessor of the Debtor to the extent of such

6

successor’s or predecessor’s independent liability for an act or acts of Abuse; (vi)

7

Gonzaga University; (vii) Seattle University; and (viii) the Jesuit High Schools.

8

1.127 “Represented Class 3 Abuse Claimant” means a Class 3 Abuse

9

Claimant whose proof of claim, prior to any supplement or amendment filed with the

10

Bankruptcy Court, was signed by an attorney of record.

11

1.128 “Safeco” means American States Insurance Company, General

12

Insurance Company of America, and Safeco Insurance Company of America, and each

13

of their past and present subsidiaries, parents, and affiliates. “Safeco” also includes all

14

future subsidiaries, parents, and affiliates of American States Insurance Company,

15

General Insurance Company of America, and Safeco Insurance Company of America,

16

to the extent that their liability is derivative of Safeco’s liabilities under the Safeco

17

Policies.

18

1.129 “Safeco Coverage Litigation” means that certain adversary proceeding

19

entitled General Insurance Company of America and American States Insurance

20

Company v. Society of Jesus, Oregon Province, Adversary Proceeding No. 09-3351-

21

elp, filed on October 23, 2009.

22
23
24
25
26

1.129(a) “Safeco Other Releasing Parties” means “Other Releasing Parties”
as defined in the Safeco Settlement Agreement.
1.129(b) “Safeco Policies” means “Policies” as defined in the Safeco
Settlement Agreement.
1.129(c) “Safeco Released Parties” means “Safeco Released Parties” as
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1

defined in the Safeco Settlement Agreement.

2

1.130 “Safeco Settlement Agreement” refers to that certain Settlement

3

Agreement between Safeco and the Debtor dated March 23, 2011 attached as

4

Exhibit 1.130 to the Plan.
1.131 “Safeco Settlement Amount” means the payment of $118 million to be

5
6

made by Safeco pursuant to Section 2.1 of the Safeco Settlement Agreement.
1.132 “Section 363 Sale” means a sale of property pursuant to the provisions

7
8

of Section 363 of the Bankruptcy Code.
1.133 Intentionally omitted.

9
10

1.134 “Settled” means, with respect to a Claim, a Claim that has been resolved

11

by agreement, and if required, approved by Final Order of the Bankruptcy Court or a

12

U.S. District Court, as applicable.

13

1.135 “Settling Insurer” means: (a) each of those Insurers listed on Exhibit

14

1.135 to the Plan, as the same may be amended before the Confirmation Hearing with

15

the consent of the Committee and the FCR, and after the Confirmation Hearing with the

16

consent of the Trustee; and (b) such Insurer’s predecessors, successors and assigns,

17

but only to the extent that: (i) such predecessor’s liability was assumed by the Insurer

18

listed on Exhibit 1.135 to the Plan, and (ii) such successor’s or assign’s liability is

19

derivative of the liability of the Insurer listed on Exhibit 1.135 to the Plan and not

20

independent of the liability of the Insurer listed on Exhibit 1.135 to the Plan.

21

1.135(a) “Settling Insurer Other Releasing Parties” means “Other Releasing

22

Parties” as defined in any settlement agreement between a Settling Insurer and the

23

Debtor, the Reorganized Debtor, a Participating Party, or the Trustee, as the case may

24

be.

25

1.135(b) “Settling Insurer Policies” means “Policies” as defined in any

26

settlement agreement between a Settling Insurer and the Debtor, the Reorganized
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1

Debtor, a Participating Party, or the Trustee, as the case may be.

2

1.135(c) “Settling Insurer Released Parties” means the “Settling Insurer

3

Released Parties” as defined in any settlement agreement between a Settling Insurer

4

and the Debtor, the Reorganized Debtor, a Participating Party, or the Trustee, as the

5

case may be.

6

1.136 “Sexual Abuse” means sexual conduct or misconduct, sexual abuse, or

7

sexually-related harm or contacts, or interactions of a sexual nature between a child and

8

an adult, or a non-consenting adult and another adult. A child or non-consenting adult

9

is abused whether or not this activity involves explicit force.

10

1.137 “Sexual Abuse Claims” means Abuse Claims for Sexual Abuse.

11

1.138 “Shelter Beneficiary(ies)” means a minimum of one (1) and a maximum

12

of three (3) viable and recognized homeless shelters or programs serving the homeless

13

in the Omak, Washington area designated pursuant to Section 4.3 of the Plan.

14

1.139 “Society of Jesus” means the worldwide Roman Catholic religious order

15

of men founded in 1540 by Saint Ignatius Loyola and designated by him as “The

16

Company of Jesus.” That title was Latinized into “Societatis Jesu” in the Bull of Paul III

17

approving its formation and the first formula of its Institute (“Regimini militantis ecclesia”,

18

27 September, 1540).

19
20
21
22

1.140 “Society of Jesus, Alaska” means Society of Jesus, Alaska, an Alaska
non-profit religious corporation.
1.141 “Statutes on Poverty” means the Statutes on Religious Poverty in the
Society of Jesus first promulgated in 1976 and revised in 2003.

23

1.142 “Student Loan Claims” means those Claims of Persons or Entities in

24

probation or engaged in studies to become a member of the Society for payment or

25

reimbursement of their student loan obligations to an educational institution, including

26

any Claims of the educational institutions themselves, if any, based on the Debtor’s
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1
2
3

agreement to pay or assume such student loan obligations.
1.143 “Supplemental Injunction” means each of the injunctions in Sections
11.5 and 11.6.

4

1.144 “Temporarily Allowed” with reference to a Claim means such Claim as

5

temporarily allowed for any purpose other than distribution on a Claim pursuant to

6

Bankruptcy Rule 3018(a) or otherwise.

7

1.145 “Third Party Derivative Claims” means Claims against any Person or

8

Entity for disregard of the corporate form, piercing the corporate veil, or alter ego, that

9

would subject such Person or Entity to liability for Abuse Claims against the Debtor.

10

1.145(a) “Travelers” means Fidelity and Guaranty Insurance Company, Fidelity

11

and Guaranty Insurance Underwriters, Inc., American Equity Insurance Company,

12

Travelers Indemnity Company of Illinois, Travelers Companies, Inc. and Travelers

13

Indemnity Company of Connecticut, and each of their past and present subsidiaries,

14

parents, and affiliates. “Travelers” also includes all future subsidiaries, parents, and

15

affiliates of Fidelity and Guaranty Insurance Company, Fidelity and Guaranty Insurance

16

Underwriters, Inc., American Equity Insurance Company, Travelers Indemnity Company

17

of Illinois, Travelers Companies, Inc. and Travelers Indemnity Company of Connecticut,

18

to the extent that their liability arises out of liabilities under insurance policies issued by

19

Fidelity and Guaranty Insurance Company, Fidelity and Guaranty Insurance

20

Underwriters, Inc., American Equity Insurance Company, Travelers Indemnity Company

21

of Illinois, Travelers Companies, Inc. and Travelers Indemnity Company of Connecticut,

22

or any of their past or present subsidiaries, parents, or affiliates.

23
24
25
26

1.145(b) “Travelers Other Releasing Parties” means “Other Releasing
Parties” as defined in the Travelers Settlement Agreement.
1.145(c) “Travelers Policies” means “Policies” as defined in the Travelers
Settlement Agreement.
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1
2

1.145(d) “Travelers Released Parties” means “Travelers Released Parties” as
defined in the Travelers Settlement Agreement.

3

1.145(e) “Travelers Settlement Agreement” refers to that certain Settlement

4

Agreement between Travelers and the Debtor dated June 8, 2011 attached as Exhibit

5

1.145(e) to the Plan.

6
7

1.146 “Trust” means the trust to be established pursuant to the Plan and the
Trust Documents for the benefit of all Abuse Claimants.

8

1.147 “Trust Documents” means the agreements, instruments, and other

9

documents that are reasonably necessary or desirable in order to implement the

10

provisions of the Plan that relate to the creation, administration and funding of the Trust.

11

A trust agreement is attached as Exhibit 1.147 to the Plan.

12

1.148 “Trustee” means Omni Management Group, LLC, the trustee of the

13

Trust, and any successor trustee appointed pursuant to the terms of this Plan and the

14

Trust Documents.

15

1.149 “U.S. District Court” means a United States District Court.

16

1.150 “Unrepresented Class 3 Abuse Claimant” means a Class 3 Abuse

17

Claimant whose proof of claim, prior to any supplement or amendment filed with the

18

Bankruptcy Court, was not signed by an attorney of record. Retention of counsel after

19

the filing of the original proof of claim does not relieve the Class 3 Abuse Claimant of

20

the foregoing classification, unless counsel has executed and filed a proof of claim

21

superseding the proof of claim executed and filed by the Class 3 Abuse Claimant.

22

1.151 “Unrepresented Class 3A Abuse Claimant” means a Class 3A Abuse

23

Claimant whose proof of claim, prior to any supplement or amendment filed with the

24

Bankruptcy Court, was not signed by an attorney of record. Retention of counsel after

25

the filing of the original proof of claim does not relieve the Class 3A Abuse Claimant of

26

the foregoing classification, unless counsel has executed and filed a proof of claim
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1

superseding the proof of claim executed and filed by the Class 3A Abuse Claimant.
1.152 “Unresolved” means, with respect to a Claim, a Claim that has neither

2
3

been Allowed or Disallowed or liquidated.

4

1.153 “Voting Procedures” means those procedures approved by the

5

Bankruptcy Court pursuant to Motion for Order: (A) Approving Disclosure Statement; (B)

6

Fixing Voting Record Date; (C) Approving Solicitation Materials and Procedures for

7

Distribution Thereof; (D) Approving Forms of Ballots and Establishing Procedures for

8

Voting on Plan; (E) Scheduling Hearing and Establishing Notice and Objection

9

Procedures in Respect of Confirmation of Plan; and (F) Granting Related Relief.

10

1.154 “Western World” means Western World Insurance Company, and its

11

past and present subsidiaries, parents, and affiliates. “Western World” also includes all

12

future subsidiaries, parents, and affiliates of Western World Insurance Company, to the

13

extent that their liability is derivative of Western World’s liabilities under the Western

14

World Policies.
1.156 “Western World Other Releasing Parties” means “Other Releasing

15
16

Parties” as defined in the Western World Settlement Agreement.
1.157 “Western World Policies” means “Policies” as defined in the Western

17
18

World Settlement Agreement.
1.158 “Western World Released Parties” means “Western World Released

19
20

Parties” as defined in the Western World Settlement Agreement.

21

1.159 “Western World Settlement Agreement” refers to that certain

22

Settlement Agreement between Western World and the Debtor dated June 10, 2011

23

attached as Exhibit 1.159 to the Plan.

24

2.

25
26

TREATMENT OF UNCLASSIFIED CLAIMS.
2.1

Administrative Claims. Except as provided in section 6.7(b) of the Plan,

the Reorganized Debtor will pay Administrative Claimants the full amount of their
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1

Allowed Administrative Claims in Cash either (a) on or as soon as practicable following

2

the Effective Date, or, if later, the Allowance Date; or (b) upon such terms as may be

3

agreed to in writing by the Administrative Claimant and the Debtor or the Reorganized

4

Debtor; provided, however, that any Current Obligations will be paid in full in the

5

ordinary course of business in accordance with the terms and conditions of any

6

agreement relating thereto.

7

3.

8
9

CLASSIFICATION OF CLAIMS.
All Claims except Administrative Claims are placed in the following classes for all

purposes.

A Claim is classified in a particular class only to the extent the Claim

10

qualifies within the description of that class and is classified in a different class to the

11

extent the Claim qualifies within the description of that different class. If a Claim is

12

acquired or transferred, the Claim will be placed in the class where it would have been

13

placed if it were owned by the original holder of such Claim. If a Claimant has more

14

than one Claim in the same class, such Claims will be aggregated and treated as a

15

single Claim.

16

aggregated only within the same class and not between classes.

If a Claimant has Claims in different classes, such Claims will be

17

Class 1: Priority Claims

18

Class 2: General Unsecured Convenience Claims

19

Class 3: Current Sexual Abuse Claims

20

Class 3A: Non-Sexual Abuse Claims

21

Class 4: Future Abuse Claims

22

Class 5: Omak Area Shelter Claim

23

Class 6: Insured Non-Abuse Claims

24

Class 7: General Unsecured Claims

25

Class 8: Penalty Claims

26

Class 9: Student Loan Claims
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1

Class 10: Intentionally Omitted.

2

Class 11: Formation Fund Claim

3

Class 12: Charitable Gift Annuity Claims

4

Class 13: Donor and Beneficiary Claims

5

Class 14: Convenience Abuse Claims

6

Class 15: Abuse Related Contribution/Indemnity Claims

7
8

4.

TREATMENT OF UNIMPAIRED CLASSES OF CLAIMS.
4.1

Class 1: Priority Claims. The holders of Allowed Priority Claims will

9

receive either (a) payment from the Reorganized Debtor of the full amount of their

10

Allowed Claims in Cash, on or as soon as practicable following the Effective Date or, if

11

later, the Allowance Date; or (b) payment of their Allowed Claims upon such terms as

12

may be agreed in writing by the Claimant and the Reorganized Debtor.

13

4.2

Class 2: General Unsecured Convenience Claims. The holders of

14

Allowed General Unsecured Convenience Claims will receive either (a) payment from

15

the Reorganized Debtor of the full amount of their Allowed General Unsecured

16

Convenience Claims in Cash, on or as soon as reasonably practicable following the

17

Effective Date or, if later, the Allowance Date; or (b) payment of their Allowed General

18

Unsecured Convenience Claims upon such terms as may be agreed in writing by the

19

Claimant and the Reorganized Debtor.

20

4.3

Class 5:

Omak Area Shelter Claim.

John Allison, counsel for the

21

holders of Omak Area Shelter Claims, shall, within ninety (90) days after the Effective

22

Date, with the approval of a majority of the holders of Allowed Class 5 Claims,

23

designate in writing to the Reorganized Debtor the “Shelter Beneficiary(ies) for whose

24

benefit the Reorganized Debtor will convey the total sum of $200,000. If more than one

25

Shelter Beneficiary is designated by Allison, each Shelter Beneficiary shall be entitled to

26

its proportional share of the total sum of $200,000. This conveyance shall be due and
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1

owing on the one (1) year anniversary following the date on which Allison has

2

designated the Shelter Beneficiary(ies) to the Reorganized Debtor. If Allison has not

3

designated the Shelter Beneficiary(ies) within ninety (90) days after the Effective Date,

4

then the Reorganized Debtor shall within a reasonable period, but not more than ninety

5

(90) additional days therefrom, select a Shelter Beneficiary(ies) and notify Allison of its

6

decision. The Reorganized Debtor shall then have one (1) year after the date of its

7

notification to Allison to convey $200,000 to the Shelter Beneficiary(ies). Upon

8

conveyance of $200,000 to the Shelter Beneficiary(ies), whether designated by Allison

9

or by the Reorganized Debtor as the case may be, the Reorganized Debtor shall advise

10

Allison. Such notification shall complete the Reorganized Debtor's obligation to these

11

Claimants, which shall be deemed fully and completely satisfied.
4.4

12

Class 9: Student Loan Claims. The legal, equitable, and contractual

13

rights of holders of Allowed Student Loan Claims will not be altered by the Plan and will

14

be paid in the ordinary course by the Reorganized Debtor.
4.5

15

Class 12: Charitable Gift Annuity Claims. The legal, equitable, and

16

contractual rights of holders of Allowed Charitable Gift Annuity Claims will not be altered

17

by the Plan and will be paid in the ordinary course by the Reorganized Debtor.
4.6

18

Class 14: Convenience Abuse Claims.

The holders of Allowed

19

Convenience Abuse Claims will receive payment from the Trust of the full amount of

20

their Allowed Convenience Abuse Claims in Cash, on or as soon as reasonably

21

practicable following the Effective Date or, if later, the Allowance Date.

22

5.

23

TREATMENT OF IMPAIRED CLASSES OF CLAIMS.
5.1

Classes 3 and 3A: Abuse Claims.

24

5.1.1 On the Effective Date, and subject to sections 6.3 and 6.4 of the

25

Plan, the Trust shall assume all liability for and the Trust will pay all Abuse Claims

26

pursuant to the provisions of the Plan and Trust Documents. The assumption of liability
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1

and payment of the Abuse Claims by the Trust shall not release the Debtor’s liability on

2

account of the Abuse Claims. Provided however, all of the Debtor’s liability on account

3

of the Abuse Claims shall be discharged pursuant to the provisions of Section 11.1 of

4

this Plan. As provided in Bankruptcy Code §524(e), such discharge shall not affect the

5

liability of any other entity on, or the property of any other entity for, the Abuse Claims

6

including the liability of any Non-Settling Insurer, which liability shall continue unaffected

7

by the terms of this Plan (except to the extent this Plan incorporates the Safeco

8

Settlement Agreement, Travelers Settlement Agreement, Western World Settlement

9

Agreement, and any settlement agreements with other Settling Insurers) or the

10

discharge granted to the Debtor under this Plan and Bankruptcy Code §1141(d).

11

5.1.2 On the Effective Date, and without any further action by any party,

12

each Class 3 and 3A Claimant who has elected to use Allocation Plans I, II or III to the

13

extent permitted by the Plan, shall be deemed to have assigned to the Trust that

14

Claimant’s Class 3 or 3A Abuse Claim against the Debtor and each of the Participating

15

Parties, if such assignment is valid.

16

Bankruptcy Court not to be valid, then each Class 3 and 3A Claimant will retain that

17

Claimant’s Class 3 or 3A Abuse Claim and shall be deemed to have appointed the

18

Trustee as his or her attorney-in-fact for the purpose of: (a) asserting his or her Class 3

19

or 3A Abuse Claim against the Reorganized Debtor and/or the Participating Parties,

20

subject to the provisions of Section 6.9 of this Plan and (b) provided that such Abuse

21

Claim results in a judgment against the Reorganized Debtor, asserting any rights that

22

such Class 3 or 3A Claimant may have against any Non-Settling Insurer. All recoveries

23

received on account of such Abuse Claims shall be deemed to be held in trust for the

24

benefit of the Trust and shall be remitted to the Trust as soon as practicable following

25

the Class 3 or 3A Claimant’s receipt of such Insurance Recoveries. The determination

26

of whether the assignment by the Class 3 and 3A Claimants’ of the Class 3 and 3A

If such assignment is determined by the
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1

Abuse Claims to the Trust is valid shall be made by the Bankruptcy Court at the

2

Confirmation Hearing. A determination that such assignment of the Class 3 and 3A

3

Abuse Claims to the Trust is valid shall include, inter alia, a determination that the

4

assignment in no way affects the ability of the Trust to pursue collection of the Class 3

5

and 3A Abuse Claims from the Non-Settling Insurers, and each of them. That

6

determination shall be binding upon all parties receiving notice of the Confirmation

7

Hearing, which shall include notice of this provision. If a party in interest, including Non-

8

Settling Insurers, fails to timely file an objection to the proposed assignment by the

9

deadline for filing objections to confirmation of this Plan, that party in interest shall be

10

deemed to have irrevocably consented to the assignment and will be forever barred

11

from asserting that the assignment in any way affects the ability of the Trust to pursue

12

collection of the Class 3 and 3A Abuse Claims from the Non-Settling Insurers, and each

13

of them.

14

5.1.3 At such time as a Litigation Current Abuse Claimant obtains a final

15

non-appealable judgment against the Debtor and/or the Reorganized Debtor pursuant

16

to Section 5.4 of this Plan, such Litigation Current Abuse Claimant shall be deemed to

17

have assigned to the Trust such final non-appealable judgment against the Debtor

18

and/or the Reorganized Debtor and any rights such Litigation Current Claimant may

19

have against any Non-Settling Insurer, if such assignment is valid. If such assignment

20

is determined by the Bankruptcy Court not to be valid, then each Litigation Current

21

Abuse Claimant will retain that Claimant’s final non-appealable judgment and any rights

22

such Litigation Current Abuse Claimant may have against any Non-Settling Insurer and

23

shall be deemed to have appointed the Trustee as his or her attorney in fact for the

24

purpose of asserting any rights such Litigation Current Abuse Claimant may have

25

against any Non-Settling Insurer. All recoveries received on account of such final non-

26

appealable judgment and any rights such Litigation Current Abuse Claimant may have
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1

against any Non-Settling Insurer shall be deemed to be held in trust for the benefit of

2

the Trust and shall be remitted to the Trust as soon as practicable following the

3

Litigation Current Abuse Claimant’s receipt of any Insurance Recoveries.

4

determination of whether the assignment of the final non-appealable judgment against

5

the Debtor and/or the Reorganized Debtor and any rights such Litigation Current Abuse

6

Claimant may have against any Non-Settling Insurer to the Trust is valid shall be made

7

by the Bankruptcy Court at the Confirmation Hearing.

8

assignments to the Trust is valid shall include, inter alia, a determination that the

9

assignment in no way affects the ability of the Trust to pursue collection of such

10

Litigation Current Abuse Claims from the Non-Settling Insurers, and each of them. That

11

determination shall be binding upon all parties receiving notice of the Confirmation

12

Hearing, which shall include notice of this provision. If a party in interest, including Non-

13

Settling Insurers, fails to timely file an objection to the proposed assignment by the

14

deadline for filing objections to confirmation of this Plan, that party in interest shall be

15

deemed to have irrevocably consented to the assignment and will be forever barred

16

from asserting that the assignments in any way affects the ability of the Trust to pursue

17

collection of the Litigation Current Abuse Claims from the Non-Settling Insurers, and

18

each of them.

The

A determination that such

19

5.1.4 Upon the completion of the Abuse Claims Reviewer’s review of

20

Abuse Claims in a given Creditor Pool utilizing Allocation Plans I, II or III, including the

21

reconsideration of any point award for an Abuse Claim pursuant to the applicable

22

Allocation Plan, the Abuse Claims Reviewer shall provide written notification to the

23

Trustee of the points awarded to each Abuse Claimant in the Creditor Pool.

24

Trustee shall calculate the average value of each awarded point in the Creditor Pool

25

based on the net funds in each Creditor Pool available for distribution to the Abuse

26

Claimants in the Creditor Pool, i.e. the funds available after the reserves and deductions

Page 33 of 99 – THIRD MODIFIED JOINT PLAN OF REORGANIZATION (Dated
July 18, 2011)
SUSSMAN SHANK LLP, ATTORNEYS AT LAW
1000 SW BROADWAY, SUITE 1400, PORTLAND, OREGON 97205-3089
TELEPHONE (503) 227-1111 | FACSIMILE (503) 248-0130

Case 09-30938-elp11

Doc 1328

Filed 07/25/11

The

1

provided for in the Plan and Plan Documents. The Trustee shall determine each Abuse

2

Claimant’s monetary award from such net funds by multiply the average value of each

3

awarded point by the number of points awarded to a particular Abuse Claimant. Upon

4

making such determination, the Trustee shall distribute the monetary award to the

5

Abuse Claimant in accordance with the Plan.

6

5.1.5 Under no circumstance shall the monetary award to an Abuse

7

Claimant pursuant to Allocation Plans I, II or III have any effect on the rights of a Non-

8

Settling Insurer.

9

5.1.6 Debtor, the Reorganized Debtor and their counsel shall reasonably

10

cooperate with the Abuse Claims Reviewer and the Trustee as requested by the Abuse

11

Claims Reviewer or the Trustee in connection with any inquiries by either in the

12

administration of the Allocation Plans.

13

5.1.7 The Abuse Claims Reviewer also may, but shall not be required to,

14

obtain discovery through use of process from any party other than the Debtor and the

15

Reorganized Debtor, and shall have all of the rights and powers of the Debtor to take

16

such discovery under Part VII of the Bankruptcy Rules. The Abuse Claims Reviewer’s

17

determination shall be made expeditiously. The extent to which the Federal Rules of

18

Evidence will be applied by the Abuse Claims Reviewer in assessing the credibility and

19

competency of the evidence shall be within the sole discretion of the Abuse Claims

20

Reviewer. The Federal Rules of Evidence, to the extent determined by the Abuse

21

Claims Reviewer to be applicable, shall be liberally construed to promote justice.
5.1.8 No Class 3 or 3A Abuse Claimant may challenge the merit, validity,

22
23
24
25
26

or amount of any Class 3 or 3A Claim.
5.2

Treatment of Class 3 Claims.
5.2.1 The ballot shall provide Class 3 Abuse Claimants the following

alternatives to treatment in the Creditor Pool reflected on the Ballot:
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1
2
3
4
5
6

(a)

Treatment of the Class 3 Abuse Claimant's Claim as a

Litigation Current Abuse Claim or
(b)

Treatment of the Class 3 Abuse Claimant's Claim as an

Abuse Claim in a Creditor Pool or
(c)

Treatment of the Class 3 Abuse Claimant’s Claim as a

Convenience Abuse Claim.

7

5.2.2 If a Class 3 Abuse Claimant does not return a marked Ballot

8

indicating one of the elections in Section 5.2.1, the Class 3 Abuse Claimant shall

9

irrevocably will be treated as a Convenience Abuse Claim.

Notwithstanding the

10

foregoing, the Committee’s counsel shall notify the Class 3 Abuse Claimant by mail of

11

the failure to mark a Ballot and the treatment of the Abuse Claim as a Convenience

12

Abuse Claim, and the Class 3 Abuse Claimant shall have ten (10) days from mailing of

13

such notice to deliver to Committee’s counsel a marked Ballot which marked Ballot will

14

govern the treatment of the Class 3 Abuse Claim.

15
16
17
18

5.2.3 Assignment to a Creditor Pool. All Class 3 Abuse Claimants shall
be assigned to a Creditor Pool.
5.2.4 Represented Class 3 Abuse Claimant.
(a)

Ballot Designation of Creditor Pool: The assignment of a

19

Represented Class 3 Abuse Claimant to a Creditor Pool shall reflect the written

20

recommendation of the Represented Class 3 Abuse Claimant's attorney of record,

21

provided that the Committee has received such written recommendation from the

22

Represented Class 3 Abuse Claimant's attorney of record in accordance with the Voting

23

Procedures. If such written recommendation is not received in accordance with the

24

Voting Procedures, the Represented Class 3 Abuse Claimant shall be treated as an

25

Unrepresented Class 3 Abuse Claimant solely for the purpose of the assignment of

26

such Represented Class 3 Abuse Claimant to a Creditor Pool and Allocation Plan.
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1

(b)

Opt Out From Designated Creditor Pool. Each Represented

2

Class 3 Abuse Claimant, in accordance with the Voting Procedures, may opt out of the

3

Creditor Pool designated on the Ballot and select any alternative Creditor Pool. If the

4

Represented Class 3 Abuse Claimant opts out of the Creditor Pool designated on the

5

Ballot, but does not designate an alternative Creditor Pool, the Represented Class 3

6

Abuse Claimant shall be assigned to a Creditor Pool on a random basis by the

7

Committee; provided that the random assignments shall result in assignments to

8

Allocation Plans in proportion to the Allocation Plan assignments designated in the

9

original Ballots and that the first random assignment shall be to a Creditor Pool using

10

the Allocation Plan that has the greater number of Class 3 Abuse Claimants as

11

designated in the original Ballots.

12

Allocation Plan, such Represented Class 3 Abuse Claimant will be assigned to one of

13

the Creditor Pools on a random basis by the Committee provided that such Creditor

14

Pool assignments shall be in proportion to the number of Class 3 Abuse Claimants in

15

each Creditor Pool as designated in the original Ballots.

If more than one Creditor Pool has selected an

16

For example purposes only, assume that Ballot designations reflect that two-

17

thirds (2/3) of the Class 3 Abuse Claimants are assigned to Creditor Pools utilizing

18

Allocation Plan I and one-third (1/3) of the Class 3 Abuse Claimants are assigned to

19

Creditor Pools utilizing Allocation Plan II.

20

Claimants opt out of the Creditor Pool designated on the Ballot but do not designate an

21

alternative Creditor Pool, ten (10) of the Represented Class 3 Abuse Claimants will be

22

assigned to Creditor Pools utilizing Allocation Plan I and five (5) of the Represented

23

Class 3 Abuse Claimants will be assigned to Creditor Pools utilizing Allocation Plan II.

24

The same method will be used for assigning such Represented Class 3 Abuse

25

Claimants to Creditor Pools.

26

(c)

If fifteen Represented Class 3 Abuse

If the Represented Class 3 Abuse Claimant does not return
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1

the Ballot opting out of the assigned Creditor Pool in accordance with the Voting

2

Procedures, the Represented Class 3 Abuse Claimant irrevocably will be assigned to

3

the Creditor Pool designated on the Ballot.

4

(d)

If a Represented Class 3 Abuse Claimant’s counsel has not

5

associated into a minimum sized pool, the Represented Class 3 Abuse Claimant will

6

use the ballot to elect an Allocation Plan and Creditor Pool. If a Represented Class 3

7

Abuse Claimant fails to make the election of an Allocation Plan on the ballot, the

8

Represented Class 3 Abuse Claimant will be assigned to the Allocation Plan on a

9

random basis but the assignments shall be prorated between Allocation Plan I and

10

Allocation Plan II based on the numbers of Class 3 Abuse Claimants in the originally

11

constituted Creditor Pools. If the Represented Class 3 Abuse Claimant does not elect

12

into a Creditor Pool, the Represented Class 3 Abuse Claimant will be assigned to a

13

Creditor Pool on a random basis but the assignments shall be prorated between the

14

Creditor Pools based on the numbers of Claimants in the originally constituted Creditor

15

Pools.

16

5.2.5

Unrepresented Class 3 Abuse Claimant.

The Ballot for an

17

Unrepresented Class 3 Abuse Claimant shall not reflect any assignment to a Creditor

18

Pool. If the Unrepresented Class 3 Abuse Claimant does not elect treatment as a

19

Litigation Current Abuse Claimant, such claimant may mark the Ballot to select the

20

Creditor Pool to which the Unrepresented Class 3 Abuse Claimant will be assigned.

21

(a)

If the Unrepresented Class 3 Abuse Claimant does not

22

designate a Creditor Pool, the Unrepresented Class 3 Abuse Claimant shall be

23

assigned to a Creditor Pool on a random basis by the Committee; provided that the

24

random assignments shall result in assignments to Allocation Plans in proportion to the

25

Allocation Plan assignments designated in the original Ballots and that the first random

26

assignment shall be to a Creditor Pool using the Allocation Plan that has the greater
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1

number of Abuse Claimants as designated in the original Ballots.

2

Creditor Pool has selected an Allocation Plan, such Unrepresented Class 3 Abuse

3

Claimant will be assigned to one of the Creditor Pools on a random basis by the

4

Committee provided that such Creditor Pool assignments shall be in proportion to the

5

number of Abuse Claimants in each Creditor Pool as designated in the original Ballots.

6

For example purposes only, assume that Ballot designations reflect that two-thirds (2/3)

7

of the Abuse Claimants are assigned to Creditor Pools utilizing Allocation Plan I and

8

one-third (1/3) of the Abuse Claimants are assigned to Creditor Pools utilizing Allocation

9

Plan II. If fifteen Unrepresented Class 3 Abuse Claimants do not designate a Creditor

10

Pool or do not return the Ballot in accordance with the Voting Procedures, ten (10) of

11

the Unrepresented Class 3 Abuse Claimants will be assigned to Creditor Pools utilizing

12

Allocation Plan I and five (5) of the Unrepresented Class 3 Abuse Claimants will be

13

assigned to Creditor Pools utilizing Allocation Plan II.

14

for assigning such Unrepresented Class 3 Abuse Claimants to Creditor Pools.

15

(b)

If more than one

The same method will be used

An Unrepresented Class 3 Claimant will use the ballot to

16

elect an Allocation Plan and Creditor Pool. If such a Claimant fails to make the election

17

of an Allocation Plan on the Ballot, the Claimant will be assigned on a random basis by

18

the Committee but the assignments shall be prorated between the Allocation Plans

19

based on the numbers of Claimants in the originally constituted Creditor Pools.

20

5.2.6 The Trustee shall establish a monetary reserve for each of the

21

Creditor Pools. The amount of such reserve shall be determined by multiplying the

22

number of Claims in a Creditor Pool by the average distribution to a Class 3 Abuse

23

Claimant, net of certain deductions from the funds received by the Trust, including

24

deductions set forth in the Plan (a) Chapter 11 Professionals unpaid Allowed

25

Administrative Claims and Allowed expenses, (b) $7.233 million, plus additional

26

amounts as provided in the Plan, on account of a reserve for Future Abuse Claims,(c)
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1

fees and costs of Abuse Claim Reviewers in relation to the preliminary review of certain

2

Abuse Claims as set forth in the Plan; (d) and distribution to a reserve for Class 3A

3

Abuse Claimants as set forth in Section 5.3; (e) distribution to a reserve for Litigation

4

Current Abuse Claimants as set forth in Section 5.4; (f) a reserve to be established by

5

the Trustee, subject to Bankruptcy Court approval, for certain attorney’s fees, costs and

6

expenses to be incurred by the Debtor and/or the Reorganized Debtor; and (g) any

7

other deductions and/or reserves required by the Plan. The Trustee shall also establish

8

a reasonable administrative expense reserve for each Creditor Pool’s post-confirmation

9

expenses, including the fees and expenses of administering the Creditor Pool’s

10

Allocation Plan.

11

5.2.7 Confirmation of the Plan shall be conditioned on no Creditor Pool

12

having have more than 10% of its original membership of Represented Class 3 Abuse

13

Claimants opt out of the Creditor Pool.

14

Committee.

This condition may be waived by the

15

5.2.8 The Abuse Claims Reviewer for each Creditor Pool will divide the

16

Claims in the Creditor Pool into two categories: (a) Claims originally filed as Current

17

Sexual Abuse Claims and (b) Claims filed by the Law Office of Joseph A. Blumel III,

18

P.S. and Breck Barton & Associates, P.A. The Abuse Claims Reviewer shall determine

19

if any of these Claims is a Claim of Sexual Abuse supported by credible evidence. The

20

Abuse Claims Reviewer’s powers to examine such a Claim will include all of the

21

discovery powers permitted the Abuse Claims Reviewer in the subsequent evaluation of

22

the Claims in the Creditor Pool. If the Abuse Claims Reviewer determines based on a

23

preponderance of evidence, that the Claim is not a Sexual Abuse Claim, such Claim will

24

be classified and treated as a Class 3A Claim. If Abuse Claims Reviewer determines

25

based on a preponderance of evidence that the Claim is a Sexual Abuse Claim, the

26

Claim will be classified and treated as a Class 3 Claim. The Abuse Claims Reviewer
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1

determination will be subject solely to a right to seek reconsideration as provided in the

2

applicable Allocation Plan.

3

amount awarded to the Class 3 Claims filed by the Law Office of Joseph A. Blumel III,

4

P.S. and Breck Barton & Associates, P.A., the total awards on account of such Class 3

5

Claims will be compared to the amount funded into a Creditor Pool on account of such

6

Claims. If the total amount awarded is less than the total amount funded into a Creditor

7

Pool on account of all such Claims, the difference shall be withdrawn from such Creditor

8

Pool’s reserve and distributed amongst all of the Creditor Pools on a pro rata basis

9

determined by the number of Abuse Claimants in each Creditor Pool. If the difference is

10

$0, no withdrawals from such Creditor Pool’s reserve shall be made. If the total amount

11

awarded is more than the total amount funded into a Creditor Pool on account of all

12

such Claims, each other Creditor Pool shall contribute its pro rata share determined by

13

the number of Abuse Claimants in all of the Creditor Pools to the Creditor Pools

14

containing such Claims, provided however, that the Class 3 Claims filed by the Law

15

Office of Joseph A. Blumel III, P.S and Breck Barton & Associates, P.A. shall not

16

participate in any of such additional funds.

17

5.2.9

After the Abuse Claims Reviewer has determined the

The Claims of Unrepresented Abuse Claimants also shall be

18

preliminarily reviewed by the Abuse Claims Reviewer assigned to the Creditor Pool.

19

The Abuse Claims Reviewer’s powers to preliminarily investigate such a Claim will

20

include all of the discovery powers permitted the Abuse Claims Reviewer under the

21

applicable Allocation Plan.

22

5.2.10 If the Abuse Claims Reviewer determines that an Unrepresented

23

Class 3 Abuse Claimant for Sexual Abuse fails to meet Rule 9011’s certifications, the

24

Abuse Claims Reviewer shall deny the Claim. A Claimant whose Sexual Abuse Claim

25

is so denied shall have the right to request reconsideration from the Abuse Claims

26

Reviewer and shall have the right to submit additional evidence that in support of that
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1

request. If the Claimant fails to seek reconsideration on a timely basis in accordance

2

with the applicable Allocation Plan, or if the Abuse Claims Reviewer denies the

3

reconsideration request, the Unrepresented Class 3 Abuse Claimant shall have no right

4

to any distribution under the Plan.

5

5.2.11 If the Abuse Claims Reviewer finally determines that a Claim

6

should be denied hereunder, the amount reserved for such Claim in the creditor Pool

7

shall be distributed amongst the Creditor Pools on a prorated basis based on the

8

number of Abuse Claimants in each Creditor Pool.

9

5.3

Treatment of Class 3A Claims (Non-Sexual Abuse Claims).

10

5.3.1 The Trustee shall establish a reserve for Class 3A Claims in

11

amount equal to $17,500 multiplied by the number of Class 3A Claims. The Abuse

12

Claims Reviewer assigned to Allocation Plan II shall review the Claims and make

13

awards ranging from $0 to $17,500 in accordance with Allocation Plan III.

14

5.3.2 When an Abuse Claim is reclassified from a Creditor Pool to Class

15

3A, the difference between the amount reserved for such Claim in the Creditor Pool and

16

$17,500 shall be distributed amongst the Creditor Pools on a prorated basis based on

17

the number of Abuse Claimants in each Creditor Pool.

18

5.3.3 The Trustee, up to five business days prior to notifying the Class 3A

19

Claimants of the Abuse Claims Reviewer’s awards, shall have the right to settle a Class

20

3A Claim without Bankruptcy Court approval.

21

5.3.4 Any amounts reserved for the Class 3A which are not awarded to

22

Class 3A Claimants shall be distributed on a prorated basis to each Creditor Pool based

23

on the number of Abuse Claimants in each Creditor Pool.

24

5.4

Treatment of Litigation Current Abuse Claims.

25

5.4.1 At the Confirmation Hearing, the Committee shall ask the Court to

26

estimate the Litigation Current Abuse Claims pursuant to Bankruptcy Code §502 and
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1

the Trustee shall establish a reserve equal to the amount of the Court’s estimate. The

2

reserve shall be used for the payment of Allowed Litigation Current Abuse Claims and

3

reasonable attorneys’ fees and expenses to be incurred by the Debtor and Reorganized

4

Debtor in the litigation and settlement of Litigation Current Abuse Claims.

5

5.4.2 Litigation Current Abuse Claims for which a prepetition action was

6

pending: (a) shall be transferred back to the U.S. District Court from which it was

7

originally transferred, (b) shall, upon the appropriate motion in the U. S. District Court to

8

which it was transferred back, be subject to remand to the court from which it was

9

originally removed if the prepetition action was removed during the Case, (c) the

10

complaint shall be deemed amended to replace the Debtor’s name with the fictitious

11

name to be designated in the Confirmation Order and (c) liquidated pursuant to a final

12

non-appealable judgment by the court to which it was transferred and/or remanded.

13

The Litigation Current Abuse Claimant/plaintiff shall file a motion in the appropriate court

14

to put the prepetition action back onto the court’s active trial docket, and serve such

15

motion on the Reorganized Debtor and the Trustee. Consistent with the discharge

16

provided for in Section 11.1 any judgment obtained in such action shall not be enforced

17

against the Debtor, the Reorganized Debtor and/or any of their assets, and shall be paid

18

in accordance with the Plan only from the reserve in the Trust established for the

19

payment of Litigation Current Abuse Claims and related fees and expenses.

20

Litigation Current Abuse Claimant does not timely file the motion seeking to put the

21

case on the active trial docket of the appropriate court within sixty (60) days of the

22

Effective Date, the Abuse Claim will be treated as a Convenience Abuse Claim, which

23

treatment will be irrevocable and in complete satisfaction, payment and release of such

24

Litigation Current Abuse Claim.

If a

25

5.4.3 Within sixty (60) days after the Effective Date each Litigation

26

Current Abuse Claimant who does not have a pending prepetition action must: file a
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1

complaint in the U.S. District Court for the District of Oregon against the Reorganized

2

Debtor, using the fictitious name for the Reorganized Debtor as set forth in the

3

Confirmation Order asserting his or her Abuse Claim and serve such complaint upon

4

the Reorganized Debtor and Trustee. Consistent with the discharge provided for in

5

Section 11.1 any judgment obtained in such action shall not be enforced against the

6

Debtor, the Reorganized Debtor and/or any of their assets, and shall be paid in

7

accordance with the Plan only from the reserve in the Trust established pursuant to

8

Section 5.4.1 of the Plan.

9

5.4.4 If a Litigation Current Abuse Claimant does not timely file such a

10

complaint set forth in Section 5.4.3, then his or her Abuse Claim will be treated as a

11

Convenience Abuse Claim, which treatment will be irrevocable and in complete

12

satisfaction, payment and release of the Litigation Current Abuse Claim.

13

5.4.5 The Debtor and/or the Reorganized Debtor will retain all of the

14

Debtor’s rights, defenses, privileges, affirmative defenses, including statute of

15

limitations, counterclaims, setoffs, and recoupments, with respect to Litigation Current

16

Abuse Claims.

17

litigation and settlements of Litigation Current Abuse Claims, subject to the rights of the

18

Trustee and/or any Non-Settling Insurer that is defending such a Claim pursuant to the

19

terms of the applicable Insurance Policy or policies.

20

expenses of this litigation and/or settlements of Litigation Current Abuse Claims shall be

21

paid by the Trust without prejudice to any party’s rights against a Non-Settling Insurer

22

for reimbursement thereof.

23
24
25
26

The Debtor and Reorganized Debtor will have complete control of

All attorneys’ fees, costs and

5.4.6 If a Non-Settling Insurer contests Insurance Coverage for a final
non-appealable judgment in favor of a Litigation Current Abuse Claimant:
(a)

At the request of the Trust, the Reorganized Debtor shall

assert its Insurance Claims to the extent requested by the Trust against any Non-
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1

Settling Insurer;
(b)

2

The Reorganized Debtor shall select and retain counsel to

3

pursue its Insurance Claims, subject to the Trustee’s approval, which approval shall not

4

be unreasonably withheld;
(c)

5

The Trust shall pay the reasonable attorneys’ fees that are

6

incurred by the Reorganized Debtor in pursuing its Insurance Claims pursuant to this

7

Section 5.4.6;
(d)

8

The Trust shall, in addition to reasonable attorneys’ fees,

9

reimburse the Reorganized Debtor for any reasonable out of pocket costs and

10

expenses it incurs as a direct consequence of pursuing such Insurance Claims, but will

11

not compensate the Reorganized Debtor for any time any of its employees expend; and
(e)

12

Upon receipt by the Reorganized Debtor, all Insurance

13

Recoveries received by the Reorganized Debtor on account of such Insurance Claims

14

shall be deemed to be held in trust for the benefit of the Trust and shall be remitted by

15

the Reorganized Debtor to the Trust as soon as practicable following the Reorganized

16

Debtor’s receipt of such Insurance Recoveries.

17

5.4.7 Each holder of an Allowed Litigation Current Abuse Claim will be

18

paid in cash by the Trust such holder’s pro rata share of a reserve for Litigation Current

19

Abuse Claims net of the Debtor and Reorganized Debtor’s fees, costs, and attorneys

20

fees and costs defending and settling all Litigation Current Abuse Claims, within thirty

21

(30) days after of the later of the date on which all Litigation Current Abuse Claims have

22

been Allowed or Disallowed by Final Order or upon settlement or other final disposition

23

of all the Litigation Current Abuse Claims.

24

5.5

Class 4: Future Abuse Claims.

25

5.5.1 On the Effective Date, and subject to section 6.3 and 6.4 of the

26

Plan, all Class 4 Claims will be assumed by the Trust, which will pay those Claims

Page 44 of 99 – THIRD MODIFIED JOINT PLAN OF REORGANIZATION (Dated
July 18, 2011)
SUSSMAN SHANK LLP, ATTORNEYS AT LAW
1000 SW BROADWAY, SUITE 1400, PORTLAND, OREGON 97205-3089
TELEPHONE (503) 227-1111 | FACSIMILE (503) 248-0130

Case 09-30938-elp11

Doc 1328

Filed 07/25/11

1

pursuant to the provisions of the Trust Documents. The assumption of the Class 4

2

Claims by the Trust shall not release the Debtor’s liability on account of the Class 4

3

Abuse Claims. Provided however, all liability on account of Class 4 Abuse Claims shall

4

be discharged pursuant to the provisions of Section 11.1 of the Plan. As provided in

5

section 524(e) of the Bankruptcy Code, such discharge shall not affect the liability of

6

any other entity on, or the property of any other entity for, the Class 4 Claims including

7

the liability of any Non-Settling Insurer, which liability shall continue unaffected by the

8

terms of this Plan (except to the extent the Safeco Settlement Agreement, the Travelers

9

Settlement Agreement, the Western World Settlement Agreement, or any settlement

10

agreement with a Settling Insurer is incorporated into the Plan) or the discharge granted

11

to the Debtor under this Plan and Bankruptcy Code section 1141(d).

12

5.5.2 On the Effective Date, and without any further action by any party,

13

each Class 4 Claimant shall be deemed to have assigned to the Trust that Class 4

14

Claimant’s Class 4 Claim against the Debtor and each of the Participating Parties, if

15

such assignment is valid. If such assignment is determined by the Bankruptcy Court not

16

to be valid, then each Class 4 Claimant will retain that Claimant’s Class 4 Claim and

17

shall be deemed to have appointed the Trustee as his or her attorney-in-fact for the

18

purpose of: (a) asserting his or her Class 4 Claim against the Reorganized Debtor and

19

the Participating Parties, subject to the provisions of Section 6.9 of this Plan and (b)

20

provided that such Abuse Claim results in a judgment against the Reorganized Debtor,

21

asserting any rights that such Class 4 Claimant may have against any Non-Settling

22

Insurer. All recoveries received on account of such Claims shall be deemed to be held

23

in trust for the benefit of the Trustee and shall be remitted to the Trustee as soon as

24

practicable following the Class 4 Claimant’s receipt of such Insurance Recoveries. The

25

determination of whether the assignment of the Class 4 Claimants’ Abuse Claims to the

26

Trust is valid shall be made by the Bankruptcy Court at the Confirmation Hearing. A
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1

determination that such assignment of the Class 4 Claims to the Trust is valid shall

2

include, inter alia, a determination that the assignment in no way affects the ability of the

3

Trust to pursue collection of the Class 4 Claims from the Non-Settling Insurers, and

4

each of them. That determination shall be binding upon all parties receiving notice of

5

the Confirmation Hearing, which shall include notice of this provision. If a party in

6

interest fails to timely file an objection to the proposed assignment by the deadline for

7

filing objections to confirmation of this Plan, that party in interest shall be deemed to

8

have irrevocably consented to the assignment and will be forever barred from asserting

9

that the assignment in any way affects the ability of the Trustee to pursue collection of

10

the Class 4 Abuse Claim from the Non-Settling Insurers, and each of them.
5.5.3 Creation of Future Abuse Claims Reserve Fund:

11
12

Pursuant to the Trust Agreement, the Trustee shall establish the Future Abuse Claims

13

Reserve Fund consisting of:

14

(a)

$7.23 million;

15

(b)

45% of any sums paid to the Trust from Non-Settling

(c)

30% of any sums paid to the Trust from entities on account

16
17
18

Insurers; and

of such entities becoming a Participating Party other than those listed on Exhibit 1.105.

19

5.5.4 Intentionally Omitted.

20

5.5.5 Liquidation of Class 4 Claims.

21

(a)

The Future Abuse Claims Reserve Fund shall reimburse the

22

Trust for its Pro Rata share of attorneys’ fees, costs and expenses incurred by the Trust

23

after the Effective Date in recovering any amounts from Non-Settling Insurers and

24

Participating Parties.

25
26

(b)

The holder of a Class 4 Claim shall proceed with allowance

of the Class 4 Claim by filing with the Trustee a Future Abuse Claim proof of claim to be
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1

requested from and furnished by the Trustee upon request of a Class 4 Claimant.

2

Class 4 Claims will be reviewed pursuant to Allocation Plan I by the Abuse Claim

3

Reviewer Hon. William B. Bettinelli, Ret’d. Each Class 4 Claim will be assigned a score

4

consistent with similar Claims filed during the Case.

5
6

5.5.6 Distribution to Class 4 Claimants.
(a)

Valuation of Class 4 Claims: The points awarded to a Class

7

4 Claimant will be multiplied by the Average Future Claim Point Award. For illustration

8

purposes only, if the total number of Class 3 Claims in pools using Allocation Plan I

9

were 250, with 40 Claimants electing treatment as holders of Convenience Abuse

10

Claims and an additional 10 Claimants receiving zero points (i.e. no award), the

11

average would be calculated by dividing the total awards for the remaining 200 Class 3

12

Claims by the total number of points for those Claims. Thus, Class 4 Claimants will

13

receive shares in the Future Abuse Claim Reserve Fund equal to the number of points

14

awarded their Claim times the average award per point as determined above. At any

15

time prior to final liquidation of a Class 4 Claim, the holder of such Class 4 Claim may

16

settle the value of the Class 4 Claim with the Abuse Claim Reviewer.

17
18

(b)

Number of Shares.
(i)

The total number of shares in the Future Abuse

19

Claims Reserve Fund is determined initially by 63 (the estimated number of Class 4

20

Claimants) multiplied by the Average Future Claim Point Award plus an additional 20%.

21

(For example, if the Average Future Claim Point Award is $300,000, the initial number

22

of shares authorized for the Future Abuse Claims Reserve Fund would be 63 x 300,000

23

x 1.2 or 22,680,000 shares).

24
25
26

(ii)

The number of shares will be adjusted as follows:
(1)

The minimum number of unallocated shares

begins equal to the initial share calculation. In the example above 22,680,000 shares.
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(2)

1

The minimum number of unallocated shares

2

declines by 1/15th of the initial authorization each anniversary of the Effective Date.

3

Over the course of time, the minimum number of shares would decline until the 15th

4

anniversary of the Effective Date, at which time the minimum number of shares would

5

be 0.
(3)

6

If the issuance of shares to Class 4 Claimants

7

were to bring the unallocated share balance below the minimum, additional shares in

8

the Future Abuse Claims Reserve Fund would be authorized to bring the unallocated

9

balance back to the required minimum number of shares.
(4)

10

On the 15th anniversary of the Effective Date,

11

all authorized but unawarded shares in the Future Abuse Claims Reserve Fund would

12

be cancelled.

13
14

(c)

Dividends.
(1)

Class 4 Claimants awarded shares in the

15

Future Abuse Claims Reserve Fund will be paid a dividend on such shares.

16

dividend will be determined by dividing the Future Abuse Claims Reserve Fund, net of

17

reserves agreed upon by the Trustee and Future Claimants Representative, by the

18

number of authorized shares. For example if the Future Abuse Claims Reserve Fund,

19

net of reserves agreed upon by the Trustee and Future Claimants Representative is

20

$13,000,000 and the initial number of authorized shares is 22,680,000, the Base

21

Dividend Rate would be $13,000,000 / 22,680,000 or $0.573 per share. The dividend

22

per share is recalculated annually, the denominator being updated with any additional

23

shares authorized, the numerator being updated with any changes to the Future Abuse

24

Claims Reserve Fund, net of agreed upon reserves. If the dividend rate increases,

25

Class 4 Claimants previously receiving dividends will receive additional dividends to

26

bring them up to the then current rate. If the dividend decreases, Class 4 Claimants

Page 48 of 99 – THIRD MODIFIED JOINT PLAN OF REORGANIZATION (Dated
July 18, 2011)
SUSSMAN SHANK LLP, ATTORNEYS AT LAW
1000 SW BROADWAY, SUITE 1400, PORTLAND, OREGON 97205-3089
TELEPHONE (503) 227-1111 | FACSIMILE (503) 248-0130

Case 09-30938-elp11

Doc 1328

Filed 07/25/11

The

1

previously receiving dividends have no liability to any entity for the amount previously

2

received. The dividend rate can never exceed $1.00 per share.
After the 15th anniversary of the Effective Date,

(2)

3
4

authorized but unawarded shares in the Future Abuse Claims Reserve Fund will be

5

cancelled. The Trustee will calculate a dividend rate based solely on the awarded

6

shares, but not to exceed a dividend of $1.00 per share). Class 4 Claimants previously

7

receiving less than such dividend rate would receive additional dividends to bring their

8

aggregate dividend up to such rate. Any excess reserve funds after reaching $1.00 per

9

share is to be donated to a charity supporting survivors of childhood sexual abuse to be

10

chosen by the Trustee.
(d)

11

Class 4 Claims Filed after the Future Claims Bar Date

12

Are Barred. All Class 4 Claims filed after the Future Claims Bar Date (i.e. the fifteenth

13

(15th) anniversary of the Effective Date) will have no right to payment or any other right

14

under the Plan, and all such Claims will be discharged under the Plan.
(e)

15

Effect of Disallowance.

In accordance with the

16

discharge provisions in Section 11.1 and the provisions in sections 11.4, 11.5, 11.6 and

17

11.7 of the Plan, if a Class 4 Claim is liquidated at $0, the holder of such Claim will have

18

no further rights against the Debtor, the Reorganized Debtor, Settling Insurers,

19

Participating Parties, Released Parties, or the Trust and/or their respective assets.

20

5.6

Class 6: Insured Non-Abuse Claims. Each holder of an Insured Non-

21

Abuse Claim that is covered by an insurance policy issued by a Non-Settling Insurer will

22

retain the right to pursue the recovery of such Claim, including the filing of a lawsuit

23

against the Reorganized Debtor, the Participating Parties, and the Non-Settling Insurer

24

providing coverage for the Claim to obtain a judgment establishing the Allowed amount

25

of the Claim but will be restricted to seeking payment solely from the insurance

26

coverage available for such Claim.

Consistent with the discharge provided for in
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1

Section 11.1, and sections 11.4, 11.5, 11.6, and 11.7 of the Plan, any judgment

2

obtained in such action may not be enforced against the Debtor, the Reorganized

3

Debtor, the Participating Parties, the Released Parties, the Settling Insurers, and/or any

4

of their respective assets. Once the Claim has been Allowed, and the Non-Settling

5

Insurer has paid all amounts for which there is coverage, the remaining portion, if any,

6

excluding Punitive Damages, will be included in Class 7 and treated as a General

7

Unsecured Claim. The Punitive Damage portion, if any, will be included in Class 8.

8

5.7

Class 7: General Unsecured Claims. The holders of Allowed General

9

Unsecured Claims will receive payment from the Reorganized Debtor of their Pro Rata

10

share of the sum of $500,000, to be paid as soon as reasonably practicable after all

11

General Unsecured Claims have either been Allowed or Disallowed, but subject to the

12

filing and allowance of Claims under Section 502(h) of the Bankruptcy Code.

13
14

5.8

Class 8:

Penalty Claims.

Allowed Penalty Claims, if any, will be

subordinated to all other Allowed Claims and will receive no distribution under the Plan.

15

5.9

Class 10: Intentionally omitted.

16

5.10 Class 11:

Formation Fund Claim.

The Formation Fund Claim of

17

approximately $8,953,046 consisting of a loan from the Formation Fund to the Apostolic

18

Works Fund is not a Claim against the Debtor but against the Apostolic Works Fund. As

19

a result, the Formation Fund will not be entitled to vote on the Plan, its Claim will be

20

Disallowed, and it will receive no distribution under the Plan. The Formation Fund will

21

retain its rights to pursue collection of its Claim solely from the Apostolic Works Fund.

22

5.11 Class 13: Donor Claims and Beneficiary Claims. The holders of Donor

23

Claims and Beneficiary Claims, if any, will be Disallowed and will receive no distribution

24

under the Plan.

25

5.12 Class 15: Abuse Related Contribution/Indemnity Claims. Each Abuse

26

Related Contribution/Indemnity Claim held by (a) any Person or Entity against the
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1

Debtor, the Reorganized Debtor, a Participating Party, and/or the Trust; or (b) by the

2

Debtor, the Reorganized Debtor, a Participating Party, and/or the Trust against any

3

Person or Entity will be treated as follows:
i.

4

If an Abuse Claim is asserted against the Debtor, the Reorganized Debtor,

5

a Participating Party, and/or the Trust (collectively, the “Province Defendants”) on the

6

one hand, and also against any other Persons or Entities (collectively the “Non-Province

7

Defendants”) on the other hand,3 the court in which the Abuse Claim is to be tried will

8

determine, subject to the applicable law governing that court: (a) the total amount of

9

damages to which an Abuse Claimant may be entitled; and (b) the allocation of fault, if

10

any, between or among Defendants and any other Person or Entity with whom an

11

Abuse Claimant has settled.

12

accordance with Sections 5.2 through 5.5 of the Plan is a settlement for purposes of (a)

13

this Section 5.12.
ii.

14

A payment to an Abuse Claimant from the Trust in

Notwithstanding the determination by a court of the total amount of

15

damages to which an Abuse Claimant may be entitled and/or the Province Defendants’

16

respective allocable percentage of fault for the Abuse Claim, the holder of the Abuse

17

Claim will only be entitled to recover, on account of the Province Defendants’ liability for

18

the Abuse Claim, the amount payable by the Trust as determined in accordance with

19

Sections 5.2 through 5.5 of the Plan. No Abuse Claimant will be entitled to any recovery

20

whatsoever from the Debtor, the Reorganized Debtor, or any Participating Party, but

21

shall be paid solely from the Trust for any sums due on account of the Province

22

Defendants’ liability for an Abuse Claim. This provision is not intended to replace, and

23

does not affect the liability of any Non-Province Defendant under, state law governing

24

joint and several liability.

25
26

The Province Defendants and Non-Province Defendants are collectively referred to in
this Section 5.12 as the “Defendants”
3
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1

iii.

Each of the Non-Province Defendants’ liability for payment of an Abuse

2

Claim will be determined by the rights of such Non-Province Defendant under generally

3

applicable law governing allocation of liability among multiple defendants and any other

4

Person or Entity with whom an Abuse Claimant has settled. Nothing in this Plan is

5

intended to affect the treatment of a claim asserted against the Roman Catholic

6

Archbishop of Portland in Oregon, and successors, a corporation sole, dba Archdiocese

7

of Portland in Oregon (the “Archdiocese of Portland”) as a “Future Claim” under the

8

Archdiocese of Portland’s Third Amended and Restated Joint Plan of Reorganization

9

confirmed on April 17, 2007. This provision is not intended to replace, and does not

10

affect the liability of any Non-Province Defendant under, state law governing joint and

11

several liability.

12

iv.

Except for Litigation Current Abuse Claims, the determination by a court of

13

the amount of damages to which an Abuse Claimant is entitled will have no effect

14

whatsoever on the distribution the holder of such Abuse Claim will be entitled to receive

15

from the Trust, with such distribution being determined solely pursuant to Sections 5.2

16

through 5.5 of the Plan. The amount paid to any Abuse Claimant by the Trust will not be

17

considered in determining the allocation of fault amongst the Defendants and will be

18

inadmissible as evidence in any proceedings or trial to determine liability or the

19

allocation of fault for any Abuse Claim.

20

v.

None of the Province Defendants will be entitled to recover any amounts

21

from any of the Non-Province Defendants, and none of the Non-Province Defendants

22

will be entitled to recover any amounts from any of the Province Defendants, by way of

23

contribution, indemnity, or otherwise, for any of the Abuse Claims. The Defendants will,

24

however, be entitled to assert such Claims for contribution or indemnity against each

25

other solely for the purposes of establishing the respective liability of, or to allocate fault

26

to, those Persons or Entities allegedly responsible for an Abuse Claim, but there shall
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1

be no affirmative recovery by any Province Defendant against any Non-Province

2

Defendant or by any Non-Province Defendant against any Province Defendant.

3

6.

TRUST.

4

6.1

Establishment of Trust.

On the Effective Date, the Trust shall be

5

established in accordance with the Trust Documents. Except as otherwise specified in

6

the Plan, the purposes of the Trust, among other things, shall be to: (a) enter into,

7

accept, and enforce the terms of the Plan and the Plan Documents regarding the Abuse

8

Claims; (b) assume all of the Debtor’s, Reorganized Debtor’s and Participating Parties’

9

rights, Claims, defenses, liabilities and obligations concerning the Abuse Claims; (c)

10

defend, litigate, arbitrate, mediate, negotiate, and settle the Litigation Current Abuse

11

Claims; (d) exercise the Avoidance Rights; (e) subject to Section 8.1, fund and pay for

12

any litigation, arbitration, mediation and negotiation regarding the Insurance Claims

13

against the Non-Settling Insurers related to the Abuse Claims; (f) receive, hold, and

14

invest funds in accordance with and subject to the provisions of this Plan and the Trust

15

Documents; (g) issue payments and disburse funds subject to the terms of this Plan

16

and the Trust Documents, (h) retain attorneys, accountants, experts, and other

17

professionals to assist the Trustee in carrying out its duties under the Plan and the Trust

18

Documents; (i) pay the expenses, including professional fees of the attorneys,

19

accountants, experts, and other professionals to assist the Trustee in carrying out its

20

duties under the Plan and the Trust Documents; (j) pay the reasonable attorney’s fees,

21

costs and expenses incurred by the Reorganized Debtor as provided in the Plan; and

22

(k) aid in the enforcement of the Channeling Injunction. The Trust shall qualify as a

23

Qualified Settlement Fund pursuant to Section 468B of the Internal Revenue Code and

24

the Treasury Regulations promulgated thereunder. Neither the Trust nor the Trustee

25

will have the power or authority to bring, nor will the Trust or the Trustee be deemed to

26

succeed to, the Debtor's and Participating Parties’ rights with respect to, any of the
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1

Debtor and Participating Party Actions.

2

6.1.1 Nothing in the Plan or Plan Documents shall limit the Trust’s rights

3

to dispute a Non-Settling Insurer’s contribution, indemnity, or other equitable or legal

4

claims.

5

6.1.2 Neither the Trust nor the Trustee will succeed to any of Debtor's or

6

Reorganized Debtor's or the Estate's rights or claims against Seattle University. Neither

7

the Trust nor the Trustee will initiate, conduct or pursue any litigation or other

8

proceeding against Seattle University. Neither the Trust nor the Trustee will pay any

9

fees, costs or expenses incurred by or on behalf of any Entity or Person relating to or

10

concerning any litigation or other proceeding against Seattle University. In the event

11

that the Trustee or the Trust assigns any Abuse Claim to any Entity or Person, the

12

assignment and the assignee will be subject to the foregoing restrictions against the

13

initiation or pursuit of or payment for any litigation or proceeding against Seattle

14

University. The provisions of this paragraph 6.1.2 are not intended to prohibit the Trust

15

or the Trustee from seeking, subject to applicable law and rules, third-party discovery

16

from Seattle University.

17

6.2

Formation of Trust. On or before the Effective Date (but after entry of

18

the Confirmation Order and after the Confirmation Order becomes a Final Order), the

19

Reorganized Debtor will cause the following to occur: (a) the execution and delivery of

20

the Trust Documents, (b) delivery to the Trustee of any amounts due to the Trust; (c)

21

delivery of such assignments from the Reorganized Debtor to give effect to the right of

22

the Trustee to receive any portion of the amounts due to the Trust; and (d) delivery of

23

such documents, agreements and assignments that are necessary to convey to the

24

Trust the Debtor’s Insurance Claims against the Non Settling Insurers.

25
26

6.3

Trustee Assumes Responsibility. On the Effective Date, and subject to

the rights of the beneficiaries described in section 6.4 of the Plan, and in accordance

Page 54 of 99 – THIRD MODIFIED JOINT PLAN OF REORGANIZATION (Dated
July 18, 2011)
SUSSMAN SHANK LLP, ATTORNEYS AT LAW
1000 SW BROADWAY, SUITE 1400, PORTLAND, OREGON 97205-3089
TELEPHONE (503) 227-1111 | FACSIMILE (503) 248-0130

Case 09-30938-elp11

Doc 1328

Filed 07/25/11

1

with the Plan, the Trustee will assume all liability and full responsibility for resolving and

2

paying the Abuse Claims of all Abuse Claimants electing to use Allocation Plans I, II

3

and III, and the Trustee will assume all liability and full responsibility for resolving and

4

paying all Litigation Current Abuse Claims and Future Abuse Claims. Subject to section

5

6.4 of the Plan, the Trustee will assume full responsibility for: (a) establishing the

6

respective reserves with respect to the Trust; (b) making payments to the holders of

7

Class 3, 3A and 4 Claims that become payable under the Plan and Trust Documents,

8

(c) collecting, investing and distributing the Trust’s funds for the benefit of the Trust and;

9

and (d) fulfilling all other obligations under the Trust Documents.

10

6.4

Beneficiaries. The sole beneficiaries of the Trust are:(a) the holders of

11

the Abuse Claims and (b) those for whom reserves for the various fees, costs and

12

expenses, including reasonable attorneys’ fees and costs, in administering the Trust

13

have been established by the Plan the Trust Documents. No beneficiary of the Trust

14

shall have any interest in any reserve established by the Trustee pursuant to the Plan

15

and Trust Documents other than the reserve established for the payment of such

16

beneficiary’s Claim.

17

creditors have any right, title or interest in the assets of the Trust.

18

6.5

No other creditors, including but not limited to the Class 15

Trustee.

The Trustee will be Omni Management Group, LLC.

The

19

Trustee will act only pursuant to the provisions of this Plan and the Trust Documents.

20

The Trustee may not assign any of his rights or obligations. The Trustee will be entitled

21

to receive a reasonable fee and reimbursement of reasonable costs and expenses for

22

his services, with such fees and cost to be paid from the Trust.

23

6.6

Intentionally omitted.

24

6.7

Trust Funding. The Trust will be funded as follows:

25
26

(a)

On the thirteenth (13th) day after the entry of the Confirmation

Order, the Debtor and the Participating Parties will, deposit into a trust account the sum
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1

of Forty-Three Million One Hundred Thousand Dollars ($43,100,000) in Cash. On the

2

Effective Date the Reorganized Debtor and Participating Parties will transfer all funds in

3

the trust account, including accrued interest, to the Trust. In the event the Effective Date

4

does not occur within three (3) business days after the Debtor and the Participating

5

Parties make such deposit into the trust account, the Debtor and Participating Parties

6

shall have the sole and exclusive option to withdraw the money from the trust account

7

and deposit such money back into the Reorganized Debtor’s and Participating Parties’

8

accounts, as the case may be.

9

(b)

On the Effective Date, the Reorganized Debtor and the

10

Participating Parties will segregate and deposit into an interest bearing account an

11

additional Five Million Dollars ($5,000,000) in Cash from which the Allowed Amount of

12

all unpaid fees and expenses of the Chapter 11 Professionals are to be paid. Payments

13

to each Chapter 11 Professional will be made within 10 days after entry of a Final Order

14

Allowing its fees and expenses. After all such payments are made, any funds remaining

15

in the segregated account, including accrued interest thereon, shall be paid into the

16

Trust;

17

(c)

Safeco, Travelers, and Western World will pay or deliver to the

18

Trust the sums due pursuant to the Safeco Settlement Agreement, the Travelers

19

Settlement Agreement, and the Western World Settlement Agreement.

20

(d)

The Reorganized Debtor and the Participating Parties will pay or

21

deliver to the Trustee such sums received by them from any settlements of Insurance

22

Claims prior to the Effective Date; and,

23

(e)

On the Effective Date, without any further act by any party, the

24

Reorganized Debtor and the Committee will be deemed to have assigned to the Trustee

25

and the Trust all Avoidance Rights (not otherwise released, compromised, enjoined or

26

discharged under the Plan) and Third Party Derivative Claims against Entities other
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1

than Participating Parties and Seattle University, provided, however, that any Third

2

Party Derivative Claims against the Jesuit High Schools shall be brought no later than

3

nine (9) months from the Effective Date and shall be brought in a single lawsuit in the

4

U.S. District Court for the District of Oregon or the U. S. Bankruptcy Court for the District

5

of Oregon.

6

6.8

Deposit and Payment of Funds. All funds paid to the Trustee pursuant

7

to this Plan will be deposited in the Trust. The Trustee shall invest all funds that are

8

deposited in the Trust at his discretion subject to the terms of the Trust Documents.

9

The Trustee may distribute funds to the beneficiaries of the Trust by payment to the

10

client trust accounts of the attorneys of record representing the beneficiaries as

11

determined by the filed proofs of claim.

12

beneficiaries of the Trust on account of the administration of the funds once the funds

13

are transferred to the client trust accounts of the beneficiaries’ attorneys of record.

14

Pursuant to the instructions of the Abuse Claims Reviewer and notwithstanding any

15

provision of Allocation Plans I II or III, the Trustee may make interim payments to

16

Beneficiaries of a Creditor Pool.

17
18
19

6.9

Prosecution of Actions.

The Trustee shall have no liability to the

An action may be prosecuted against the

Reorganized Debtor as follows:
(a)

In the event that, pursuant to Section 5.1.2 of this Plan, the

20

assignment of the Class 3 and/or 3A Abuse Claims to the Trust is determined to be

21

valid, or pursuant to Section 5.5.2 of this Plan, the assignment of the Class 4 Abuse

22

Claims to the Trust is determined to be valid, the Trust may prosecute an action on

23

account of such validly assigned Claims as provided in part (c) of this Section.

24

(b)

In the event that the assignment of the Class 3, 3A and 4 Claims

25

provided for at Section 5.1.2 of this Plan, or either of them, is not determined to be valid,

26

any such Class 3, 3A or 4 Claimant may prosecute an action on account of such
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1

assigned claim by the Trust as his or her attorney-in-fact as provided in part (c) of this

2

Section. Any recovery from the prosecution of such an action is deemed assigned to

3

the Trust.
(c)

4

Pursuant to parts (a) and (b) of this Section 6.9, following the

5

Effective Date of this Plan, the Trust or any Class 3, 3A or 4 Claimant who has elected

6

to use Allocation Plans I, II or III, as the case may be and has the consent of the

7

Trustee, may commence an action against the Reorganized Debtor solely for the

8

purpose of liquidating an Abuse Claim for the purpose of pursuing Insurance

9

Recoveries with respect to such Abuse Claim from Non-Settling Insurers. Any such

10

action shall identify the Reorganized Debtor as set forth in the Confirmation Order and

11

shall be deemed by operation of law to be an action against the Debtor. Consistent with

12

the discharge provided for in Section 11.1 any judgment obtained in such action may

13

not be enforced against the Debtor, the Reorganized Debtor and/or any of their assets,

14

and shall be paid in accordance with the Plan and shall be fully enforceable solely

15

against and paid by any Non-Settling Insurer under the terms of that Non-Settling

16

Insurer’s Insurance Policy. Any recovery from the prosecution of such an action is

17

deemed assigned to the Trust.

18

6.10

Winding Up/Distribution of Excess Funds. Upon entry of an order by a

19

court of competent jurisdiction authorizing termination and dissolution of the Trust, the

20

Trustee will promptly proceed to wind up the affairs of the Trust.

21

circumstance shall the Trust be terminated or dissolved prior to the fifteenth (15th)

22

anniversary of the Effective Date. Upon termination of the Trust, and provided that all

23

fees and expenses of the Trust have been paid or provided for in full, the Trustee will

24

deliver all funds and other investments remaining in the Trust, if any, including any

25

investment earnings thereon, to a charity supporting survivors of childhood sexual

26

abuse to be chosen by the Committee prior to confirmation of the Plan and named in

Under no
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1

the Confirmation Order.

2

6.11 No Execution. All funds held in the Trust will remain property of the Trust

3

until such time as the funds have actually been paid to and received by a Person or

4

Entity entitled to receive payment pursuant to the terms of this Plan and the Trust

5

Documents. Except as expressly provided in the Plan, Confirmation Order and the

6

Trust Documents, the Trust shall not be responsible for any Claims against the Debtor.

7

7.

8

LIQUIDATION AND PAYMENT OF ABUSE CLAIMS.
7.1

Liquidation of Abuse Claims.

The Trust shall liquidate the Abuse

9

Claims in accordance with the terms and conditions of the Plan and Trust Documents.

10

The Trust’s liquidation of the Abuse Claims shall not be binding upon any Non-Settling

11

Insurer unless such Non-Settling Insurer agrees in writing to be bound by the Trust’s

12

Liquidation of the Abuse Claims no later than 21 days following the Effective Date.

13

Absent such consent, Non-Settling Insurers shall only be bound by judgments obtained

14

against the Debtor and/or the Participating Parties prior to the Petition Date and by

15

judgments obtained in proceedings brought in accordance with section 5.4 and 6.9 of

16

this Plan.

17

7.2

Payment of Abuse Claims.

18

7.2.1 The Trust shall pay Abuse Claims in accordance with the terms of

19

the Plan, Confirmation Order and Trust Documents. It is not anticipated that the Trust

20

will have sufficient assets to pay all of the Abuse Claims in the full amount that all Abuse

21

Claimants may be owed in the event that all Abuse Claimants elected to liquidate their

22

Claims pursuant to Allocation Plans I, II or III. For the avoidance of doubt, neither the

23

Debtor’s or the Participating Parties’ obligations to Abuse Claimants shall be deemed to

24

have been paid in full, nor their liability to Abuse Claimants fully satisfied, as a result of

25

payments received by Abuse Claimants from the Trust. Rather, because Abuse Claims

26

are being paid by the Trust without regard to whether those Claims are covered by
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1

Insurance Policies issued by Settling Insurers: (a) the Trust shall be shall be deemed to

2

be subrogated to the Claims of the Abuse Claimants paid by the Trust to the extent of

3

those payments, (b) the Trust may pursue such subrogation Claim and any contribution

4

Claim in an action brought pursuant to Section 6.9 of the Plan and (c) the Trust may

5

pursue any deficiency between the amount of an Abuse Claim and the amount that the

6

Abuse Claimant received from the Trust in an action brought pursuant to Section 6.9 of

7

the Plan. Except as provided in Section 6.9, and subject to sections 11.1, 11.4, 11.5,

8

11.6, and 11.7 of the Plan, the Trust may not bring any action under this Section against

9

the Debtor, the Reorganized Debtor, the Participating Parties, Seattle University, any

10

Settling Insurer and/or their respective assets.

11

7.2.2 Before the Trustee will pay any portion of any Abuse Claim to any

12

Abuse Claimant, that Claimant must provide a third-party vendor, which vendor has

13

been approved by the Trustee, Safeco, Travelers, and Western World, and which

14

approval shall not be unreasonably withheld, (“Approved Vendor”) or if no Approved

15

Vendor has been retained by or on behalf of an Abuse Claimant, the Trustee, with the

16

Abuse Claimant’s name, date of birth, Social Security Number or Health Insurance

17

Claim Number (together, the “Personal Information”), a signed Social Security Release

18

Form or a Medicare Release form, or both, when requested by the Approved Vendor or

19

the Trustee, as the case may be, and any other information or documents reasonably

20

required to comply with Sections 7.2.3 and 7.2.4.

21

7.2.3 Each Abuse Claimant who claims that he or she is not a Medicare

22

Beneficiary expressly authorizes the Approved Vendor or the Trustee, as the case may

23

be, to use the Personal

24

Administration to verify whether he or she is a Medicare Beneficiary. Before the Trustee

25

will pay any portion of any Abuse Claim to an Abuse Claimant who claims that he or she

26

is not a Medicare Beneficiary, the Abuse Claimant will provide a letter

Information to submit a query to the Social Security

from an
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1

Approved Vendor supported by documentation from the Social Security Administration,

2

received within the last sixty (60) days or if no Approved Vendor has been retained by

3

or on behalf of an Abuse Claimant, documentation from the Social Security

4

Administration received within the last sixty (60) days, confirming that the Abuse

5

Claimant is not a Medicare Beneficiary. In the absence of such a confirming letter or

6

documentation, each Abuse Claimant will be presumed to be a Medicare Beneficiary.

7

Notwithstanding the foregoing, the Abuse Claimant may provide the Trustee with the

8

documentation from the Social Security Administration received within sixty (60) days

9

prior to a distribution from the Trustee, confirming that the Abuse Claimant is not a

10

Medicare Beneficiary.

11

7.2.4 Each Medicare Beneficiary expressly authorizes the Approved

12

Vendor or the Trustee, as the case may be, to use the Personal Information to submit a

13

query to the MSPRC to determine the amount of each and every Conditional Payment,

14

if any, subject to reimbursement by a “primary plan.” Before the Trustee will pay any

15

portion of any Abuse Claim to a Medicare Beneficiary, such Medicare Beneficiary, must

16

provide the Trustee with a letter from MSPRC received within sixty (60) days prior to a

17

distribution from the Trustee: (a) setting forth the Conditional Payment estimate made to

18

or on behalf of the Medicare Beneficiary that is subject to reimbursement by a “primary

19

plan,” as the phrase is defined in Section 1395y(b)(2) of the MSPA; or (b) stating that no

20

such Conditional Payment has been made to or on behalf of the Medicare Beneficiary.

21

Notwithstanding the foregoing, the Abuse Claimant may provide the Trustee within sixty

22

(60) days prior to a distribution from the Trustee, a letter from MSPRC: (a) setting forth

23

the Conditional Payment estimate made to or on behalf of the Medicare Beneficiary that

24

is subject to reimbursement by a “primary plan,” as the phrase is defined in Section

25

1395y(b)(2) of the MSPA; or (b) stating that no such Conditional Payment has been

26

made to or on behalf of the Medicare Beneficiary.
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1

7.2.5 The failure by one or more Medicare Beneficiaries or other Abuse

2

Claimants to comply with these provisions shall not delay or impair the payment by the

3

Trustee to any other Medicare Beneficiary or other Abuse Claimant complying with

4

these provisions.

5

7.2.6 In the event of a violation or breach of the undertaking in Section

6

2.3 of the Safeco Settlement Agreement, then pursuant to Section 3.4 of the Safeco

7

Settlement Agreement, the Trust is liable to Safeco for the damages, injunctive relief,

8

attorneys’ fees, costs, and expenses. In the event of a violation or breach of the

9

undertaking in Section 2.3 of the Travelers Settlement Agreement, then pursuant to

10

Section 3.4 of the Travelers Settlement Agreement, the Trust is liable to Travelers for

11

the damages, injunctive relief, attorneys fees, costs, and expenses. In the event of a

12

violation or breach of the undertaking in Section 2.3 of the Western World Settlement

13

Agreement, then pursuant to Section 3.4 of the Western World Settlement Agreement,

14

the Trust is liable to Western World for the damages, injunctive relief, attorneys fees,

15

costs, and expenses.

16

7.2.7 If the Abuse Claimant is the estate of an Abuse Claimant, then the

17

letters or documentation required pursuant to Sections 7.2.3 and 7.2.4 need not be

18

dated within sixty (60) days of the date of payment by the Trustee to such Claimant.

19

7.2.8 In the event that the Trustee does not comply with the provisions of

20

Sections 7.2.2 through 7.2.6, Safeco, Travelers, and/or Western World, as applicable,

21

shall be entitled to injunctive relief or damages resulting from such breach plus

22

attorneys’ fees and costs.

23

7.3

Future Abuse Claims Bar Date. Each holder of a Future Abuse Claim

24

must, on or before the Future Abuse Claims Bar Date, file with the Trustee a proof of

25

claim or such Claimant’s Future Abuse Claim will be forever barred and the holder of

26

such Claim will have no right to payment or other rights under the Plan or the Trust
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1

Documents.
7.4

2

Effect of Disallowance of Abuse Claims. If an Abuse Claim is denied

3

payment pursuant to the Allocation Plans or an Abuse Claimant fails to obtain a

4

judgment against the Debtor, Reorganized Debtor, Released Parties, Participating

5

Parties, or the Trust, the holder of such Abuse Claim will have no further rights against

6

the Debtor, Reorganized Debtor, Released Parties, Participating Parties, the Settling

7

Insurers, the Trust or Trustee relating to such Abuse Claim.
7.5

8

Treatment of Attorneys’ Fees of Abuse Claimants.

Subject to the

9

treatment of Qualified Counsel Fees pursuant to the Plan, the fees and expenses of

10

attorneys representing Abuse Claimants who receive payment from the Trust will be

11

borne by such Abuse Claimants based on applicable state law and individual

12

arrangements made between such Abuse Claimants and their respective attorneys. In

13

no event will the Debtor, the Reorganized Debtor, the Participating Parties, the

14

Released Parties, the Settling Insurers, the Trust, or the Trustee have any liability for

15

any fees and expenses of attorneys representing any of the Abuse Claimants except for

16

the provisions relating to Qualified Counsel Fees, and any such Claims for fees and

17

expenses, if any, will be Disallowed.
7.6

18

Treatment of Punitive Damages.

Claims for punitive or exemplary

19

damages in connection with any of the Claims will be treated as Penalty Claims and will

20

receive no distribution under the Plan.
7.7

21

Withdrawal of Abuse Claims.

An Abuse Claimant may withdraw an

22

Abuse Claim at any time on written notice to the Trustee. If withdrawn, the Claim will be

23

withdrawn with prejudice and may not be reasserted.

24

8.

INSURANCE MATTERS.

25

8.1 Transfer of Insurance Rights. On the Effective Date, and without any

26

further action by any party, but subject to the provisions of Sections 8.2 and 8.3, the
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1

Debtor, the Reorganized Debtor, and each of the Participating Parties will be deemed to

2

have assigned to the Trust the Debtor’s, the Reorganized Debtor’s, and the

3

Participating Parties’ rights to all Insurance Claims and Insurance Recoveries against

4

the Non-Settling Insurers. The foregoing transfer shall be effective to the maximum

5

extent permissible under applicable law and the terms of the Insurance Policies and

6

shall not be construed: (a) as an assignment of the Insurance Policies or (b) to entitle

7

any person or entity to Insurance Coverage other than those persons or entities entitled

8

to such coverage under the terms of the Insurance Policies.

9

whether the assignment of the Insurance Claims and Insurance Recoveries, or either of

10

them, to the Trust is valid or would defeat or impair the Insurance Coverage with

11

respect to an Insurance Policy, shall be made by the Bankruptcy Court at the

12

Confirmation Hearing.

13

proposed assignment by the deadline for filing objections to confirmation of this Plan,

14

that party in interest shall be deemed to have irrevocably consented to the assignment

15

and will be forever barred from asserting that the assignment in any way affects the

16

ability of the Trust to pursue Insurance Claims and Insurance Recoveries, or either of

17

them, from the Non-Settling Insurers, and each of them, or Insurance Coverage. In the

18

event that the Bankruptcy Court determines that the assignment of the Insurance

19

Claims and Insurance Recoveries is valid and does not defeat or impair the Insurance

20

Coverage, following the Effective Date, the Trust shall assume responsibility for, and be

21

bound by, all of the obligations of the Debtor and Participating Parties under the

22

Insurance Policies; provided, however, that the Trust’s assumption of such responsibility

23

shall not relieve the Debtor the Reorganized Debtor or the Participating Parties from any

24

obligation that such entities may have under the Insurance Policies.

The determination of

If a party in interest fails to timely file an objection to the

25

8.2 Appointment of Trustee as Estate Representative to Enforce

26

Insurance Rights and Obtain Insurance Recoveries. Pursuant to the provisions of

Page 64 of 99 – THIRD MODIFIED JOINT PLAN OF REORGANIZATION (Dated
July 18, 2011)
SUSSMAN SHANK LLP, ATTORNEYS AT LAW
1000 SW BROADWAY, SUITE 1400, PORTLAND, OREGON 97205-3089
TELEPHONE (503) 227-1111 | FACSIMILE (503) 248-0130

Case 09-30938-elp11

Doc 1328

Filed 07/25/11

1

section 1123(b)(3)(B) of the Bankruptcy Code and subject to the provisions of Sections

2

5.1.2, 5.4, 6.9 and 8.3 of the Plan, the Trust is hereby appointed as the representative

3

of the Debtor’s estate for the purpose of retaining and enforcing the Debtor’s and the

4

Debtor’s estate’s Insurance Coverage and for Insurance Claims with respect to the

5

Abuse Claims against the Debtor.

6

8.3 Consequences of Determination That Assignment is Invalid. In the

7

event that the Bankruptcy Court determines that the assignment of Insurance Claims

8

provided for in Section 8.1, or that the appointment of the Trust as the Debtor’s and the

9

Debtor’s estate’s representative provided for in Section 8.2, is invalid or would defeat or

10

impair the Insurance Coverage with respect to an Insurance Policy, as to such

11

Insurance Policy, the assignment and/or appointment, as the case may be, will be

12

deemed not to have been made. If the assignment and/or appointment is not deemed

13

to have been made, the Debtor, the Reorganized Debtor, and each of the Participating

14

Parties will retain the Insurance Claims under such Insurance Policy, and:

15

(a)

At the request of the Trust, subject to Section 8.6, the

16

Reorganized Debtor will assert its Insurance Claims to the extent requested by the Trust

17

against any Non-Settling Insurer,

18

(b)

The Reorganized Debtor will select and retain counsel to

19

pursue its Insurance Claims pursuant to this Section 8.3, subject to the Trustee’s

20

approval, which approval shall not be unreasonably withheld,

21

(c)

The Trust shall pay the reasonable attorneys’ fees, costs

22

and expenses allowed by the Bankruptcy Court that are incurred by the Reorganized

23

Debtor in pursuing its Insurance Claims pursuant to this Section 8.3,

24

(d)

The Trust shall, in addition to reasonable attorneys’ fees,

25

costs and expenses provided for in Section 8.3(c), reimburse the Reorganized Debtor

26

for any reasonable out of pocket costs and expenses it incurs as a direct consequence
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1

of pursuing such Insurance Claims, but will not compensate the Reorganized Debtor for

2

any time any of its employees expend.
(e)

3

Upon receipt by the Reorganized Debtor, all Insurance

4

Recoveries received by the Reorganized Debtor on account of such Insurance Claims

5

shall be deemed to be held in trust for the benefit of the Trust and shall be remitted by

6

the Reorganized Debtor to the Trust as soon as practicable following the Reorganized

7

Debtor’s receipt of such Insurance Recoveries.

8

8.4

Preservation of Insurance Rights.

Nothing in this Plan shall be

9

construed to impair or diminish in any way any Non-Settling Insurers obligations under

10

any Insurance Policy. No provision of this Plan shall impair diminish any Non-Settling

11

Insurer’s legal, equitable, or contractual obligations relating to the Insurance Policies

12

issued by the Non-Settling Insurers or the Insurance Claims against the Non-Settling

13

Insurers in any respect. In the event that any court determines that any provision of this

14

Plan impairs or diminishes any Non-Settling Insurer’s obligations with respect to the

15

Insurance Claims or Insurance Recoveries, such provision of this Plan shall be given

16

effect only to the extent that it shall not cause such impairment or diminishment.

17

8.5

Post-Judgment Actions Against Non-Settling Insurers. In the event

18

that the Trust or any Abuse Claimant obtains a judgment against the Reorganized

19

Debtor pursuant to Sections 5.4 or 6.9, the Reorganized Debtor will cooperate with the

20

Trust or Abuse Claimant in the pursuit of any action brought by the Trust or Abuse

21

Claimant against a Non-Settling Insurer that the Trust contends provides Insurance

22

Coverage for such judgment. Reorganized Debtor agrees that it will provide the Trust

23

or Abuse Claimant with any non-privileged and relevant documents and information

24

reasonably requested by the Trust or Abuse Claimant in pursuit of such an action. The

25

Trust agrees that it will reimburse the Reorganized Debtor for any reasonable out of

26

pocket costs it incurs, including attorneys’ fees, as a direct consequence of such
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1

cooperation, but will not compensate the Reorganized Debtor for any time any of its

2

employees expend.

3

8.6

Settlement with Non-Settling Insurers. Following the Effective Date,

4

the Reorganized Debtor shall not enter into a settlement agreement affecting any

5

Insurance Policy or Insurance Policies with any Non-Settling Insurer without the express

6

written consent of the Trust, which consent may be granted or withheld at the Trust’s

7

sole and absolute discretion. Following the Effective Date, the Reorganized Debtor

8

authorizes the Trust to exclusively act on its behalf to negotiate a settlement with any

9

Non-Settling Insurer on account of such Insurance Claims.

10

8.7

Cooperation with Non-Settling Insurer in Defense of Claims. Without

11

limiting its obligations pursuant to Section 8.1, in the event that the Trust or any Abuse

12

Claimant prosecutes an action against the Reorganized Debtor pursuant to Sections

13

5.4, or 6.9, the Reorganized Debtor will cooperate, in accordance with the terms of any

14

applicable Insurance Policy, with a Non-Settling Insurer that is providing a defense to

15

such a Claim. The Trust agrees that it will reimburse the Reorganized Debtor for any

16

reasonable out of pocket costs, including attorneys’ fees, it incurs as a direct

17

consequence of such cooperation, but will not compensate the Reorganized Debtor for

18

any time any of its employees expend.

19

8.8 Insurance Neutrality. Other than as expressly provided in this Section 8,

20

no provision of this Plan shall diminish or impair the right of any Insurer to assert any

21

defense to any Insurance Claim. Neither the assumption by the Trust of the Abuse

22

Claims nor the fact that the Trust is liquidating and paying monies on account of the

23

Abuse Claims shall be construed in any way to diminish any obligation of any Insurer

24

under any Insurance Policy to provide Insurance Coverage to the Debtor, the Debtor’s

25

Estate or the Reorganized Debtor for Abuse Claims. The duties and obligations, if any,

26

of the Non-Settling Insurers under each Non-Settling Insurer’s Insurance Policy shall not
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1

be impaired, altered, reduced or diminished by: (a) the discharge granted to the Debtor

2

under the Plan pursuant to section 1141(d) of the Bankruptcy Code, (b) the

3

exonerations, exculpations and releases contained in the Plan or (c) the Channeling

4

Injunction.

5

9.

6

MEANS FOR IMPLEMENTATION OF THE PLAN.
9.1

Closing. Closing will be conducted in the offices of Sussman Shank LLP,

7

or at such other location designated by the Reorganized Debtor, as soon as reasonably

8

practicable following the Effective Date for the purpose of the Reorganized Debtor, the

9

Participating Parties, and the Settling Insurers executing and delivering the Plan

10

Documents and completing those actions necessary for the Reorganized Debtor, the

11

Participating Parties, and the Settling Insurers to establish and fund the Trust and make

12

other distributions required to be made upon, or promptly following, the Effective Date.

13

As soon as practicable after the conditions set forth in Section 10.1 have been satisfied

14

or waived in accordance with Section 10.2, the Reorganized Debtor will give written

15

notice of the Closing to the Committee, the FCR, and any Claimant, Insurer,

16

Participating Party, or other Person or Entity that will be directly involved in the Closing.

17

9.2

Continuation of Future Claimants Representative.

18

9.2.1 Notwithstanding the entry of the Confirmation Order or the

19

occurrence of the Effective Date, the duty of the FCR, or his successor, will be generally

20

to represent the collective interests of the Future Abuse Claimants to ensure the

21

Trustee’s compliance with the Plan and Trust Documents as they relate to the Class 4

22

Claims. Such duty will continue until the Trust reserve for Class 4 Claims is wound

23

down in accordance with the provisions of the Plan and Trust Documents.

24

9.2.2 The FCR will have no duty of any kind to give or offer legal advice

25

to any individual who is, or contends that he or she is, an Abuse Claimant, make

26

available to any such individual an attorney or other professional person, or assist any
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1

such individual in proving his or her own Claim or negotiating a settlement of such

2

Claim. In addition to the FCR's other powers, the FCR will be empowered to: (a) retain

3

counsel and other professional advisors; (b) act as an advisor to the Trustee; (c)

4

enforce the Trust Documents and the Plan, or any provisions thereof, for the benefit of

5

the Future Abuse Claimants through legal proceedings or otherwise; and (d) initiate,

6

prosecute and defend any appeal arising out of or relating to (i) the Confirmation Order

7

or the Plan, (ii) any Plan Documents, or (iii) any other order or judgment entered in, or

8

relating to, the Case. Upon termination of the Trust, without the necessity for any other

9

or further action by any party and without court order, the FCR will be discharged from

10

all further authority, duties, responsibilities and obligations relating to or arising from or

11

in connection with the Case or this Plan. All reasonable fees, costs and expenses of

12

the FCR, including the fees and expenses of the FCR's professionals, will be paid by

13

the Trust from the reserve established for Class 4 Claims.

14

9.3

Obligations of the Reorganized Debtor and Participating Parties.
The Reorganized Debtor and the Participating Parties will:

15

(a)

16

In the exercise of their respective business judgment, review

17

all Claims filed against the Estate except for Abuse Claims and, if advisable, object to

18

such Claims;
(b)

19

After the Effective Date, not object to any Omak Area Shelter

20

Claims or Abuse Claims, except those Abuse Claims described in Sections 5.4 and 6.9

21

of the Plan.

22

(c)

In the exercise of their respective business judgment,

23

investigate, prosecute, settle, or dismiss all Debtor and Participating Parties Actions that

24

are not otherwise resolved under this Plan. Unless otherwise provided in this Plan or

25

the Plan Documents, the Reorganized Debtor and Participating Parties will be entitled to

26

receive all Debtor and Participating Party Action Recoveries and insurance proceeds
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1

not related to the Abuse Claims;
(d)

2

Notwithstanding anything to the contrary in this Plan, honor

3

the Debtor’s obligations under the Insurance Policies issued by the Non-Settling

4

Insurers and under applicable non-bankruptcy law, with the Reorganized Debtor’s

5

attorneys’ fees, costs and expenses incurred in doing so, if any, to be paid by the Non-

6

Settling Insurers and/or the Trust, as provided under the Insurance Policies, this Plan,

7

or the Trust Documents, as applicable;
(e)

8
9

agreement between the Debtor and any Settling Insurer that has been approved by the

10

Bankruptcy Court; and,

11

(f)

12
13

Honor the Debtor’s obligations arising under any settlement

Perform all of their obligations under this Plan and Plan

Documents, in each case, as and when the same become due or are to be performed.
9.4

Objections to Claims. Objections to a Claim (except for Abuse Claims)

14

as to which no objection is pending as of the Effective Date, must be filed by the Claims

15

Objection Bar Date.

16

9.5

Provisions Governing Distributions.

17

9.5.1 Distribution Only to Holders of Allowed Claims.

Except as

18

otherwise provided in the Plan, distributions under this Plan and the Plan Documents

19

will be made only to the holders of Allowed Claims and in the case of Abuse Claims,

20

only to liquidated Claims pursuant to the Plan and the Trust Documents. To the extent

21

of any funds paid to the Trust under the Safeco Settlement Agreement, Travelers

22

Settlement Agreement, or Western World Settlement Agreement, distributions to Abuse

23

Claimants under this Plan and the Plan Documents will be made in accordance with the

24

Safeco Settlement Agreement, Travelers Settlement Agreement, and Western World

25

Settlement Agreement, as applicable.

26

Claim, the holder of that Disputed Claim will not receive any distribution otherwise

Until a Disputed Claim becomes an Allowed
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1

provided to the Claimants under this Plan or the Plan Documents. If necessary in

2

determining the amount of a Pro Rata distribution due to the holders of Allowed Claims

3

in any class, the Reorganized Debtor or the Trustee, as applicable, will make the Pro

4

Rata calculation as if all Unresolved Claims were Allowed Claims in the full amount

5

Claimed or in the Estimated Amount. When an Unresolved Claim in any class becomes

6

an Allowed Claim, the Reorganized Debtor or the Trustee, as applicable, will make full

7

or partial distributions, as applicable, with respect to such Allowed Claim, net of any

8

setoff contemplated by the order, if any, allowing such Claim and/or any required

9

withholding of applicable federal and state taxes.

10

9.5.2 Transmittal of Distributions. Except as otherwise provided in this

11

Plan, in the Plan Documents, or in an order of the Bankruptcy Court, distributions to be

12

made under this Plan or the Plan Documents to Claimants holding Allowed Claims or in

13

the case of Abuse Claim, Claimants holding liquidated Claims will, in each case, be

14

made by the Reorganized Debtor or Trustee, as applicable, by first class United States

15

mail, postage prepaid, (a) to the client trust account for attorneys of record of Abuse

16

Claimants, (b) if the Abuse Claimant does not have an attorney of record, to the latest

17

mailing address set forth in a proof of claim filed with the Claims Agent or the

18

Bankruptcy Court by or on behalf of such Claimant, or to such other address as may be

19

provided to the Reorganized Debtor or Trustee, as applicable, by such Claimant in

20

writing, or (c) if no such proof of claim has been filed and no written notice setting forth a

21

mailing address is provided by or on behalf of such Claimant to the Reorganized Debtor

22

or Trustee, as applicable, to the mailing address set forth in the schedules filed by the

23

Debtor in this Case. If a Claimant's distribution is not mailed or is returned to the

24

Reorganized Debtor or Trustee because of the absence of a proper mailing address,

25

the Reorganized Debtor or Trustee, as the case may be, shall make a reasonable effort

26

to locate or ascertain the correct mailing address for such Claimant from information
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1

generally available to the public and from such party's own records, but shall not be

2

liable to such Claimant for having failed to find a correct mailing address.

3

Notwithstanding the foregoing, the Trustee may deliver Abuse Claimants’ distributions

4

to the client trust accounts of attorneys of record.
9.5.3 Timing of Distributions.

5

Unless otherwise agreed by the

6

Reorganized Debtor or Trustee, as applicable, and the recipient of a distribution under

7

this Plan or the Plan Documents, whenever any payment to be made is due on a day

8

other than a Business Day, such payment will instead be made on the next Business

9

Day, with interest to the extent expressly contemplated by this Plan or any applicable

10

agreement or instrument.
(a)

11

Form of Distributions. Unless otherwise agreed by the

12

Reorganized Debtor or Trustee, as applicable, and the recipient of a distribution under

13

this Plan or the Plan Documents, all distributions will be made, at the option of the

14

Reorganized Debtor or Trustee, by a check or wire transfer.
(b)

15

No Professional Fees or Expenses.

No professional

16

fees or expenses incurred by a Claimant will be paid by the Debtor, the Reorganized

17

Debtor, or the Trustee with respect to any Claim except as specified in this Plan or the

18

Trust Documents.

19

9.6

Closing of the Case. As soon as practicable after the Effective Date,

20

when the Reorganized Debtor deems appropriate, the Reorganized Debtor will seek

21

authority from the Court to close the Case in accordance with the Bankruptcy Code and

22

the Bankruptcy Rules; provided, however, that entry of a final decree closing the Case

23

shall, whether or not specified therein, be without prejudice to the right of the

24

Reorganized Debtor, the Trustee, or any other party in interest to reopen the Case for

25

any matter over which the Court or Oregon U.S. District Court has retained jurisdiction

26

under this Plan. Any order closing this Case will provide that the Bankruptcy Court or
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1

Oregon U.S. District Court, as appropriate, will retain (a) jurisdiction to enforce, by

2

injunctive relief or otherwise, the Confirmation Order, any other orders entered in this

3

Case, and the obligations created by this Plan and the Plan Documents; and (b) all

4

other jurisdiction and authority granted to it under this Plan and the Plan Documents.

5

10.

CONDITIONS PRECEDENT.

6

10.1 Conditions to Effectiveness. The Effective Date will occur when each of

7

the following conditions have been satisfied or waived in accordance with Section 10.2

8

of this Plan:

9

10.1.1 The Bankruptcy Court shall have entered a Final Order or Final

10

Orders approving all settlement agreements between the Debtor, the Participating

11

Parties, and the Settling Insurers, and any appropriate judgments consistent therewith,

12

in form and substance reasonably acceptable to each of those parties, and no stay of

13

such Orders shall be in effect;

14

10.1.2 The Bankruptcy Court shall have entered the Confirmation Order

15

in form and substance reasonably acceptable to the Proponents, the Participating

16

Parties, and the Settling Insurers, and no stay of such Order shall be in effect.

17

10.2 Waiver of Conditions. Any condition set forth in Section 10.1 of this Plan

18

may be waived by the mutual consent of the Proponents, the Participating Parties, and

19

the Settling Insurers.

20

11.

EFFECTS OF PLAN CONFIRMATION.

21

11.1 Discharge. Notwithstanding anything to the contrary in the Plan, on the

22

Effective Date, pursuant to Section 1141(d) of the Bankruptcy Code, the Debtor and the

23

Reorganized Debtor will be discharged from all liability for any and all Claims and

24

Debts, known or unknown, whether or not giving rise to a right to payment or an

25

equitable remedy, that arose, directly or indirectly, from any action, inaction, event,

26

conduct, circumstance, happening, occurrence, agreement, or obligation of the Debtor,
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1

or the Debtor’s Representatives before the Confirmation Date, or that otherwise arose

2

before the Confirmation Date, including all interest, if any, on any such Claims and

3

Debts, whether such interest accrued before or after the date of commencement of this

4

Case, and including all Claims and Debts based upon or arising out of Abuse, and from

5

any liability of the kind specified in Sections 502(g), 502(h), and 502(i) of the Bankruptcy

6

Code, whether or not (a) a proof of claim is filed or is deemed filed under Section 501 of

7

the Bankruptcy Code; (b) such Claim is Allowed under this Plan; or (c) the holder of

8

such Claim has accepted this Plan.

9

11.1.1 Section 11.1 of the Plan does not apply to (a) the obligations of

10

any Non-Settling Insurers for any Claims; (b) the obligations arising under any

11

settlement agreement between the Debtor and any Settling Insurer approved by the

12

Bankruptcy Court, which are not and will not be discharged; (c) the performance by the

13

Reorganized Debtor of any and all obligations due to the Non-Settling Insurers under

14

their Insurance Policies with respect to any Abuse Claim, and (d) (i) a Person or

15

Persons having personally committed an act or acts of Abuse resulting in a Claim

16

against the Debtor or a Participating Party, (ii) the Society of Jesus; (iii) the Father

17

General of the Society of Jesus and his predecessors, (iv) the Society of Jesus General

18

Curia (v) a successor or predecessor of the Debtor to the extent of such successor’s or

19

predecessor’s independent liability for an act or acts of Abuse; (vi) Gonzaga University;

20

(vii) Seattle University; and (viii) the Jesuit High Schools.

21

11.2 Post-Petition Abuse Claims. Abuse Claims, other than Future Claims,

22

arising or occurring after the Petition Date will not be discharged, released or impaired,

23

with the exception of any Abuse Claim against a Settling Insurer.

24

11.3 Vesting. Except as otherwise expressly provided in this Plan or in the

25

Confirmation Order, on the Effective Date, the Reorganized Debtor (a) will be vested

26

with all of the property of the Estate free and clear of all Claims, liens, encumbrances,
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1

charges and other interests of Creditors and Claimants; and (b) may hold, use, dispose,

2

and otherwise deal with such property and conduct its affairs, in each case, free of any

3

restrictions imposed by the Bankruptcy Code or by the Bankruptcy Court.

4

11.4 Exculpation And Limitation Of Liability. Except as expressly provided

5

in this Plan, none of the Exculpated Parties will have or incur any liability to, or be

6

subject to any right of action by, any holder of a Claim, any other party in interest, or any

7

of their respective agents, employees, representatives, financial advisors, attorneys, or

8

affiliates, or any of their successors or assigns, for any act or omission in connection

9

with, relating to, or arising out of the Case, including the exercise of their respective

10

business judgment and the performance of their respective fiduciary obligations, the

11

pursuit of confirmation of the Plan, or the administration of the Plan or the Trust, except

12

liability for their willful misconduct or gross negligence (provided however the Debtor

13

and Reorganized Debtor will be discharged from any such liability for such acts or

14

omissions occurring prior to the Confirmation Date), and in all respects, such parties will

15

be entitled to reasonably rely upon the advice of counsel with respect to their duties and

16

responsibilities under the Plan or in the context of the Case.

17

11.5 Supplemental Injunction Preventing Prosecution of Abuse Claims

18

Against Settling Insurers. Pursuant to sections 105(a) and 363 of the Bankruptcy

19

Code, any and all Persons and Entities who now hold or who may in the future hold

20

Claims and Interests of any kind or nature (including all debt holders, all equity holders,

21

governmental, tax and regulatory authorities, lenders, trade and other creditors, Abuse

22

Claimants, other insurers, and all others holding Claims or Interests of any kind or

23

nature whatsoever) against the Debtor, the Reorganized Debtor, the Province, the

24

Participating Parties, the Settling Insurers, the Settling Insurer Other Releasing Parties,

25

or the Settling Insurer Policies, arising out of, relating to, or in connection with the

26

Settling Insurer Policies or Abuse Claims are hereby permanently stayed, enjoined,
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1

barred, and restrained from taking any action, directly or indirectly, to assert, to enforce

2

or to attempt to assert or enforce any such Claim and Interests against the Settling

3

Insurers, the Settling Insurer Released Parties, and/or the Settling Insurer Policies.

4
5

11.6 Supplemental Injunctions Preventing Prosecution of Abuse Claims
Against Safeco, Travelers, and Western World.

6

11.6.1 In accordance with the Safeco Settlement Agreement and the

7

Approval Order that approved the Agreement (as defined in the Safeco Settlement

8

Agreement), pursuant to sections 105(a) and 363 of the Bankruptcy Code, any and all

9

Persons and Entities who now hold or who may in the future hold any Claims (as

10

defined in the Safeco Settlement Agreement) or Interests (as defined in the Safeco

11

Settlement Agreement) of any kind or nature (including, without limitation, all debt

12

holders, all equity holders, governmental, tax and regulatory authorities, lenders, trade

13

and other creditors, Tort Claim (as defined in the Safeco Settlement Agreement)

14

holders, other insurers, and all others holding Claims (as defined in the Safeco

15

Settlement Agreement) or Interests (as defined in the Safeco Settlement Agreement) of

16

any kind or nature whatsoever) against SJOP, Safeco Other Releasing Parties, Safeco,

17

Safeco Released Parties, or the Safeco Policies, relating to or in connection with the

18

Safeco Policies, Tort Claims (as defined in the Safeco Settlement Agreement), or Abuse

19

Claims (as defined in the Plan), are hereby permanently stayed, enjoined, barred, and

20

restrained from taking any action, directly or indirectly, to assert, to enforce or to attempt

21

to assert or enforce any such Claim (as defined in the Safeco Settlement Agreement) or

22

Interest (as defined in the Safeco Settlement Agreement) against Safeco, the Safeco

23

Released Parties, and/or the Safeco Policies.

24

11.6.2 Pursuant to sections 105(a) and 363 of the Bankruptcy Code and in

25

consideration of the undertakings of Travelers pursuant to the Travelers Settlement

26

Agreement, including any of the Travelers’ purchases of Travelers Policies from the
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1

Debtor free and clear of all Claims (as defined in the Travelers Settlement Agreement)

2

and Interests pursuant to Section 363(f) of the Bankruptcy Code, any and all Persons

3

and Entities who have held, now hold or who may in the future hold Claims (as defined

4

in the Travelers Settlement Agreement) or Interests of any kind or nature (including all

5

debt holders, all equity holders, governmental, tax and regulatory authorities, lenders,

6

trade and other creditors, Abuse Claimants, Future Abuse Claimants, Tort Claimants

7

(as defined in the Travelers Settlement Agreement), other insurers, and all others

8

holding Claims or Interests of any kind or nature whatsoever) against the Debtor, the

9

Estate, the Province, Travelers Other Releasing Parties, Travelers, Travelers Released

10

Parties, or the Travelers Policies, arising out of, relating to, or in connection with the

11

Travelers Policies, Abuse Claims, and/or Tort Claims

12

Settlement Agreement), are hereby permanently stayed, enjoined, barred, and

13

restrained from taking any action, directly or indirectly, to assert, to enforce or to attempt

14

to assert or enforce any such Claim (as defined in the Travelers Settlement Agreement)

15

or Interest against Travelers, Travelers Released Parties, and/or the Travelers Policies.

(as defined in the Travelers

16

11.6.3 In accordance with the Western World Settlement Agreement and

17

the Approval Order that approved the Agreement (as defined in the Western World

18

Settlement Agreement), pursuant to sections 105(a) and 363 of the Bankruptcy Code,

19

any and all Persons and Entities who now hold or who may in the future hold any

20

Claims (as defined in the Western World Settlement Agreement) or Interests (as defined

21

in the Western World Settlement Agreement) of any kind or nature (including, without

22

limitation, all debt holders, all equity holders, governmental, tax and regulatory

23

authorities, lenders, trade and other creditors, Tort Claim (as defined in the Western

24

World Settlement Agreement) holders, other insurers, and all others holding Claims (as

25

defined in the Western World Settlement Agreement) or Interests (as defined in the

26

Western World Settlement Agreement) of any kind or nature whatsoever) against SJOP,
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1

Western World Other Releasing Parties, Western World, Western World Released

2

Parties, or the Western World Policies, relating to or in connection with the Western

3

World Policies, Tort Claims (as defined in the Western World Settlement Agreement), or

4

Abuse Claims (as defined in the Plan), are hereby permanently stayed, enjoined,

5

barred, and restrained from taking any action, directly or indirectly, to assert, to enforce

6

or to attempt to assert or enforce any such Claim (as defined in the Western World

7

Settlement Agreement) or Interest (as defined in the Western World Settlement

8

Agreement) against Western World, the Western World Released Parties, and/or the

9

Western World Policies.

10

11.6.4 Any Insurer, other than Safeco, Travelers, and Western World, that

11

becomes a Settling Insurer and signs a settlement agreement substantially in the form

12

of the Safeco Settlement Agreement, shall be entitled to the benefits, including all

13

injunctions, as set forth in the form of settlement agreement signed by such Insurer.
11.7

14

Channeling Injunction Preventing Prosecution of Abuse Claims

15

Against Channeling Injunction Beneficiaries. In consideration of the undertakings of

16

the Channeling Injunction Beneficiaries, pursuant to their respective settlements with

17

the Debtor and/or a Participating Party, the funding of the Trust, other consideration,

18

and to further preserve and promote the agreements between and among the

19

Channeling Injunction Beneficiaries, and the protections afforded the Channeling

20

Injunction Beneficiaries, and pursuant to section 105 of the Bankruptcy Code:
(a) any and all Channeled Claims are channeled into the Trust;

21
22

and

23

(b) all Persons or Entities that have held or asserted, hold or

24

assert, or may in the future hold or assert, any Channeled Claim are hereby

25

permanently stayed, enjoined, barred and restrained from taking any action, directly or

26

indirectly, for the purposes of asserting, enforcing, or attempting to assert or enforce
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1

any Channeled Claim, including:

2

(i) commencing or continuing in any manner any action or other

3

proceeding of any kind with respect to any Channeled Claim against any Channeling

4

Injunction Beneficiaries, their respective predecessors, successors, and assigns, or

5

their respective employees, officers, and directors, or against the property of any

6

Channeling Injunction Beneficiaries, their respective predecessors, successors, and

7

assigns, or their respective employees, officers, and directors;
(ii) enforcing, attaching, collecting or recovering, by any manner or means,

8
9

from

any

Channeling

Injunction

Beneficiaries,

their

respective

predecessors,

10

successors, and assigns, or their respective employees, officers, and directors, or from

11

the property of any Channeling Injunction Beneficiaries, their respective predecessors,

12

successors, and assigns, or their respective employees, officers, and directors, with

13

respect to any such Channeled Claim, any judgment, award, decree, or order against

14

any Channeling Injunction Beneficiaries, or other Person or Entity;

15

(iii) creating, perfecting or enforcing any lien of any kind against any

16

Channeling Injunction Beneficiaries, their respective predecessors, successors, and

17

assigns, or their respective employees, officers, and directors, or the property of any

18

Channeling Injunction Beneficiaries, their respective predecessors, successors, and

19

assigns, or their respective employees, officers, and directors, with respect to any such

20

Channeled Claim; and
(iv) asserting, implementing or effectuating any Channeled Claim of any

21
22

kind against:

23

(1) any obligation due any Channeling Injunction Beneficiaries, their

24

respective predecessors, successors, and assigns, or their respective employees,

25

officers, and directors;

26

(2) any Channeling Injunction Beneficiaries, their respective
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1

predecessors, successors, and assigns, or their respective employees, officers, and

2

directors; or

3

(3) the property of any Channeling Injunction Beneficiaries, their

4

respective predecessors, successors, and assigns, or their respective employees,

5

officers and directors, with respect to any such Channeled Claim.

6

Notwithstanding any provision of this Plan, the foregoing “Channeling Injunction

7

Preventing Prosecution of Abuse Claims Against Channeling Injunction Beneficiaries”

8

provides absolutely no protection to (i) a Person or Persons having personally

9

committed an act or acts of Abuse resulting in a Claim against the Debtor or a

10

Participating Party, (ii) the Society of Jesus; (iii) the Father General of the Society of

11

Jesus and his predecessors, (iv) the Society of Jesus General Curia; (v) a successor or

12

predecessor of the Debtor to the extent of such successor’s or predecessor’s

13

independent liability for an act or acts of Abuse; (vi) Gonzaga University; (vii) Seattle

14

University; and (viii) the Jesuit High Schools.

15

11.7.1 To the extent not otherwise enjoined in Section 11.6, assertion and

16

enforcement of Channeled Claims, and any attempt to assert or enforce such Claims,

17

by any Person or Entity, against Safeco, the Safeco Released Parties, Travelers, the

18

Travelers Released Parties, Western World, and the Western World Released Parties is

19

hereby permanently stayed, enjoined, barred, and restrained.

20

11.7.2 Safeco, the Safeco Released Parties, Travelers, the Travelers

21

Released Parties, Western World, and the Western World Released Parties are entitled

22

to and hereby shall receive the benefits and protections of the injunctions in Sections

23

11.5 and 11.7 of this Plan as if Section 11.5 and 11.7 of the Plan applied specifically to

24

Safeco, the Safeco Released Parties, Travelers, the Travelers Released Parties,

25

Western World, and the Western World Released Parties.

26

11.8

Term of Injunctions or Stays and Confirmation of Settlements With
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1

Settling Insurers, Released Parties, and Participating Parties. All injunctions and/or

2

stays provided for in this Plan, the injunctive provisions of Sections 524 and 1141 of the

3

Bankruptcy Code, and all injunctions or stays protecting Safeco, the Safeco Released

4

Parties, Travelers, the Travelers Released Parties, Western World, the Western World

5

Released Parties, Settling Insurers, Settling Insurer Released Party, Released Parties,

6

and/or Participating Parties, and their respective predecessors, successors, and

7

assigns, including Safeco, Travelers, Western World, or any other Settling Insurer that

8

has purchased its Insurance Policy or Policies in a Section 363 Sale, are permanent

9

and will remain in full force and effect following the Effective Date and are not subject to

10

being vacated or modified. Debtor’s settlement agreements, if any, with Safeco,

11

Travelers, Western World, the Settling Insurers, the Released Parties, and the

12

Participating Parties previously authorized by the Bankruptcy Court are hereby affirmed

13

and any obligations of Debtor with respect to such settlement agreements shall be

14

assumed by the Reorganized Debtor and Trustee, as applicable, on the Effective Date.

15

None of the injunctions or stays under the Plan provide any protection whatsoever to (i)

16

a Person or Persons having personally committed an act or acts of Abuse resulting in a

17

Claim against the Debtor or a Participating Party; (ii) the Society of Jesus; (iii) the

18

Father General of the Society of Jesus and his predecessors or (iv) the Society of Jesus

19

General Curia; (v) a successor or predecessor of the Debtor to the extent of such

20

successor’s or predecessor’s independent liability for an act or acts of Abuse; (vi)

21

Gonzaga University; (vii) Seattle University; and (viii) the Jesuit High Schools.

22

11.9

Release of Avoidance Claims Against Participating Parties and

23

Settling Insurers. On the Effective Date, all Avoidance Claims, including those arising

24

under Sections 544, 547, 548, 549, 550, and 553 of the Bankruptcy Code, against each

25

of the Participating Parties and the Settling Insurers, and the Debtor and Reorganized

26

Debtor as trustee of the Arcas (and any other Person or Entity that may be determined
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1

to be a trustee of the Arcas), and each of their predecessors, successors, and assigns,

2

shall be deemed settled, compromised, and released by this Plan.

3

release has absolutely no application to the Avoidance Actions set forth on Exhibit 11.9.

4

11.10 Release of Claims Against Seattle University. Except for obligations

5

arising under any executory contract assumed by Reorganized Debtor pursuant to

6

Section 12.2 of this plan, On the Effective Date, Debtor, Reorganized Debtor and the

7

Estate waive, release and discharge any and all claims or causes of action of every kind

8

and nature that Debtor, Reorganized Debtor, or the Estate have or may have against

9

Seattle University, including any Third Party Derivative Claims, Avoidance Claims, and

10

any claim that Seattle University or its assets are a part of or owned by Debtor or the

11

Estate. No such claim will survive the Effective Date or be deemed to be assigned to

12

the Trust.

The foregoing

13

11.11 Limitation on Exercise of Rights Against the Jesuit High Schools. On

14

or after the Effective Date, no Third Party Derivative Claims may be brought against the

15

Jesuit High Schools unless such claims are consolidated in a single action which action

16

shall be brought in the U.S. District Court for the District of Oregon or the U. S.

17

Bankruptcy Court for the District of Oregon. The Jesuit High Schools each consent to

18

jurisdiction in U.S. District Court for the District of Oregon or the U. S. Bankruptcy Court

19

for the District of Oregon for purposes of the Third Party Derivative Claims.

20

12.

21

LEASES.

TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED

22

12.1 Assumed Employee and Retiree Benefit Plans and Collective

23

Bargaining Agreements. To the extent not previously assumed, all employee and

24

retiree benefit plans and all collective bargaining agreements to which the Debtor is a

25

party will be deemed assumed by the Reorganized Debtor on the Effective Date.

26

12.2 General; Assumed if Not Rejected.

Subject to the requirements of
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1

Section 365, all executory contracts and unexpired leases of the Debtor that have not

2

been rejected by order of the Bankruptcy Court or are not the subject of a motion to

3

reject pending on the Confirmation Date will be deemed assumed by the Reorganized

4

Debtor on the Effective Date. If any party to an executory contract or unexpired lease

5

that is being assumed objects to such assumption, the Bankruptcy Court may conduct a

6

hearing on such objection on any date that is either mutually agreeable to the parties or

7

fixed by the Bankruptcy Court. All payments to cure defaults that may be required

8

under Section 365(b)(1) of the Bankruptcy Code will be made by the Reorganized

9

Debtor. In the event of a dispute regarding the amount of any such payments, or the

10

ability of the Debtor to provide adequate assurance of future performance, the

11

Reorganized Debtor will make any payments required by Section 365(b)(1) of the

12

Bankruptcy Code after the entry of the Final Order resolving such dispute.

13

12.3 Claims for Contract Rejection. All proofs of claim with respect to Claims

14

arising from the rejection of executory contracts or unexpired leases must be filed with

15

the Bankruptcy Court within 30 days after the Effective Date or such Claims will be

16

forever barred. If any order providing for the rejection of an executory contract or

17

unexpired lease did not provide a deadline for the filing of Claims arising from such

18

rejection, proofs of Claim with respect thereto must be filed within 30 days after the later

19

to occur of (a) the Effective Date or, (b) if the order is entered after the Effective Date,

20

the date such order becomes a Final Order, or such Claims will be forever barred.

21

13.

NON-MONETARY COMMITMENTS.

22

In order to further promote healing and reconciliation, and in order to continue the

23

Plan proponents efforts to prevent sexual abuse from occurring in the Province in the

24

future, the Debtor and Reorganized Debtor agree that beginning thirty (30) days after

25

the Effective Date (unless a different date is provided below):

26

13.1 For a period of not less than ten (10) years after the Effective Date, the
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1

Reorganized Debtor will post on the homepage of the Province’s website,

2

www.nwjesuits.org, a prominent link to the names of all members of the Province, who

3

are identified as perpetrators of Sexual Abuse in proofs of claim filed in the Case.

4

Notwithstanding the foregoing, the Province shall maintain the posting for any longer

5

period of time if recommended by the U.S. Conference of Catholic Bishops. Provided,

6

that the posting will not include the names of any of the five (5) Province members who

7

deny that they are perpetrators of Sexual Abuse unless the Province concludes that the

8

accusations are credible. Upon the Province determining that any of the five (5) the

9

Province members are credibly accused, such member’s name will be added to the

10

posting.

11

13.2 The Confirmation Order shall vacate any order(s) entered in the Case

12

restricting the publication of the names of any members of the Province who are

13

identified as perpetrators of Sexual Abuse in proofs of claim filed in the Case.

14

13.3 The Province will make available for two (2) years after the Effective Date

15

one printable page per quarter on the Province’s website, www.nwjesuits.org, for Abuse

16

Claimants to tell their stories of Abuse, if they desire to publish their stories.

17

13.4 The Provincial will send letters of apology to all Abuse Claimants at the

18

address listed on their proof of claim. Letters of apology will state that the Abuse

19

Claimant was not at fault for the Abuse, and that the Province and the Reorganized

20

Debtor takes responsibility for its part in the Abuse. The Provincial will personally sign

21

the letters of apology. Nothing in the letter shall be deemed a reaffirmation of the Abuse

22

Claim or a waiver of any of the Reorganized Debtor’s rights under the Plan.

23

13.5 For a period of five (5) years after the Effective Date, the Provincial will be

24

available upon reasonable notice in Portland Oregon, during scheduled visits to

25

Anchorage, Seattle, and Spokane, and at additional locations where he is having

26

manifestations with the Province members to have a private conference with any person
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1

who has alleged to have an Abuse Claim.

2

13.6 Reorganized Debtor and the Province will institute a policy requiring that

3

its employees, representatives, agents and spokespersons, not refer either verbally or

4

in print to sexual abuse claimants as "alleged" claimants, "alleged" victims or "alleged"

5

survivors.

6

13.7 The Province and the Reorganized Debtor will include a link on the

7

Province’s website, www.nwjesuits.org, for five (5) years after the Effective Date to a

8

prominent statement urging persons sexually abused by priests or religious to come

9

forward and contact law enforcement, and the Province’s Victim's Assistance

10

Coordinator, and/or any survivor group or organization felt appropriate by the person

11

wishing to make a report of abuse.

12

13.8

On the Effective Date, the Reorganized Debtor and the Province shall

13

adopt and implement a written policy for members of the Province and all employees of

14

the Reorganized Debtor requiring all members and employees to report to state and

15

local police and law enforcement authorities any knowledge of child Sexual Abuse

16

(provided that reporting of knowledge of Abuse obtained within the Sacrament of

17

Confession is not mandatory).

18

13.9 Irrespective of an apology, the Provincial shall issue a statement of

19

gratitude for the survivors of Sexual Abuse who have had the courage to speak about

20

the Sexual Abuse they endured and continue to live with every day. This statement shall

21

be posted on www.nwjesuits.org and published prominently as a retail ad of no less

22

than a quarter page in the Oregonian, the Seattle Times, the Missoulian, the Idaho

23

Statesman, the Spokesman Review, the Anchorage Daily News, Indian Country Today,

24

Indian Times, the Fairbanks Daily News-Miner, Omak Chronicle, Fort Belknap News,

25

Billings Gazette, The Charkoosta, Lake County Leader, Valley Journal, Blaine County

26

Journal, The Mountaineer, Havre Daily News, and Great Falls Tribune.

In the
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1

statement, the Provincial shall encourage victims to report abuse to law enforcement

2

and seek help from professional counselors. This statement shall include contact

3

information for support groups such as SNAP, SOAR Inc., and/or similar organizations.

4

13.10 The Reorganized Debtor will publicly announce and post on the Province’s

5

website, www.nwjesuits.org, the full and complete release of all survivors of Sexual

6

Abuse from any confidentiality requirement in settlements that they have signed as a

7

condition of settlement. No survivor’s identity may be released or revealed without his or

8

her permission. The Reorganized Debtor and the Province shall contact by first class

9

mail each survivor of Sexual Abuse who has previously entered into such a

10

confidentiality agreement. The letter shall be addressed to the survivor at the address

11

listed in such agreement or to the person’s attorney, if any, to notify them of the full and

12

complete release. Any future settlement related to Sexual Abuse entered into by the

13

Reorganized Debtor and/or the Province shall not contain any confidentiality provision

14

except at the written request of the survivor claimant.

15

13.11 The Reorganized Debtor and the Province shall adopt a whistle blower

16

policy concerning the method by which a report concerning abuse within the Province

17

can be made and expressly providing that the Reorganized Debtor and the Province will

18

not take any retaliatory actions against persons who report such information in good

19

faith.

20

13.12 The Provincial shall request that the Attorneys General of the five states

21

incorporated in the Province to form a Joint Task Force on Child Protection to annually

22

investigate and monitor all institutions under the auspices of the Reorganized Debtor

23

and the Province.

24

13.13 The Reorganized Debtor and the Province will never seek to, direct, pay

25

or hire any agent or employee or third party, to retract, oppose or challenge the

26

constitutionality or legitimacy of any reform of a statute of limitations affecting sexual
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1

abuse in the five states in the Province or similar legislation or law in any other state or

2

jurisdiction.

3

13.14 The Reorganized Debtor and the Province shall continue to provide a toll-

4

free phone number and website for anonymous abuse complaints and include that

5

information on the main page of the Province’s website www.nwjesuits.org. If a report

6

of abuse is made formally to anyone in the Province or through the aforementioned

7

avenues, the Reorganized Debtor and the Province will encourage the alleged victim to

8

report the information to law enforcement and the Reorganized Debtor and the Province

9

will report the information to law enforcement as well.

If a perpetrator is found to be

10

guilty either by the state or federal court system or by the Province, the Provincial will

11

publicly identify the perpetrator and will encourage any other possible survivors to report

12

the abuse to local law enforcement.

13

13.15 In connection with the production of Documents set forth herein, the

14

Province Entities shall waive any and all privileges and defenses, if any, associated with

15

any statutory or Constitutional protections the Province Entities might otherwise seek to

16

assert, including any privileges and defenses associated with or in any way based upon

17

Canon Law, except for the following enumerated privileges under Oregon law:

18

1.

Attorney-Client;

19

2.

Priest-Penitent;

20

3.

Psychologist/Psychoanalyst-Client;

21

4.

Licensed Counselor/Social Worker-Client;

22

5.

Physician-Patient; and,

23

6.

Attorney Work Product.

24

13.16 Any Person may publish the Documents.

25

13.17 In connection with the production of Documents, and other than with

26

respect to video depositions, no victim’s identity may be released or revealed without
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1

his or her express permission. Judge Gregg Zive1 will rule on any disputes regarding

2

the production of Documents.

3

successor) shall be final and non-reviewable by any court or other tribunal or authority.
13.18 No Province Entity will retain or pay for counsel for any third party to

4
5

Decisions by Judge Zive (or, as applicable, his

contest the production of any Document.

6

13.19 Upon a showing of good cause and after the Reorganized Debtor’s

7

opportunity to respond thereto, the Reorganized Debtor shall allow Judge Zive (or his

8

successor) to have complete access to inspect Reorganized Debtor and the Province

9

files and archives to ensure that all Documents have been produced, subject to any

10

generally applicable rules regarding access to the Province archives. The purpose of

11

this inspection right is to verify that all Documents have been produced, which

12

verification shall be final and non-reviewable by any court or other tribunal or authority.

13

13.20 The Reorganized Debtor shall provide the Trustee with a compliance

14

report semi-annually for the first year and then annually. The Trustee shall be a party in

15

interest regarding the compliance report and the enforcement of the covenants in

16

Sections 13.1 through 13.22.

17

13.21 The Reorganized Debtor and the Province shall not oppose, expressly or

18

implicitly, any proposed or enacted statutes or laws or judicial precedent that require

19

mandatory reporting of child abuse, abandonment or neglect.

20

13.22 The Reorganized Debtor and the Province Entities, having exercised their

21

best efforts to produce, upon request, to an Abuse Claimant or the designee, any and

22

all of the Abuse Claimant’s personal records, including but not limited to school

23

records, health records and communion records within 30 days of request, represent to

24
25
26

1

Or, as applicable, a successor agreed upon by the Reorganized Debtor and the
Trustee. If the Reorganized Debtor and Trustee cannot agree on a successor, a
successor designated by the Bankruptcy Court upon joint application of the
Reorganized Debtor and the Trustee.
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1

the Committee that they have no such documents or records in their possession,

2

custody, or control.

3

14.

4
5

MISCELLANEOUS PROVISIONS.
14.1 Retention of Jurisdiction.

Notwithstanding entry of the Confirmation

Order or the occurrence of the Effective Date:

6

14.1.1 Except as otherwise set forth in this Plan or in the Confirmation

7

Order, the Bankruptcy Court will retain jurisdiction over all matters arising under, in

8

furtherance of, or in connection with this Plan, including the following:

9

(a)

The determination of objections to Disputed Claims; the

10

determination of requests for payment of Claims entitled to priority under Section 507 of

11

the Bankruptcy Code, including compensation of and reimbursement of expenses of

12

parties entitled thereto;

13

(b)

14
15

The resolution of controversies and disputes regarding

interpretation and implementation of this Plan and the Plan Documents;
(c)

The granting of relief in aid of this Plan and the Plan

16

Documents including the entry of appropriate orders (which may include contempt or

17

other sanctions) to protect the Reorganized Debtor, the Participating Parties, the

18

Settling Insurers, Seattle University, and the Released Parties from actions prohibited

19

under this Plan or the Plan Documents;

20

(d)

Amendments to and modifications of this Plan;

21

(e)

Subject to the limitations and exclusions described above,

22

the determination of any and all applications, adversary proceedings, and contested or

23

litigated matters pending on the Effective Date; and

24

(f)

The closing of this Case.

25

14.2 Modification of Plan. The Proponents reserve the right, in accordance

26

with the Bankruptcy Code, to amend, modify or withdraw this Plan prior to the entry of
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1

the Confirmation Order. After the entry of the Confirmation Order, the Proponents may,

2

upon order, amend or modify this Plan in accordance with Section 1127(b) of the

3

Bankruptcy Code, or remedy any defect or omission or reconcile any inconsistency in

4

this Plan in such manner as may be necessary to carry out the purpose and intent of

5

this Plan.

6

14.3 Severability.

In the event of a successful collateral attack on any

7

provision of this Plan (i.e., an attack other than through a direct appeal of the

8

Confirmation Order), the remaining provisions of this Plan will remain binding on the

9

Debtor, the Reorganized Debtor, the Participating Parties, the Settling Insurers, the

10

Trustee, the Committee, the FCR, all Claimants, all Creditors, and all other parties in

11

interest.

12

14.4. Post-Confirmation Professional Fees and Expenses.

Except as

13

otherwise provided in the Plan, all professional fees and expenses incurred or payable

14

by the Reorganized Debtor, the Trustee, and the FCR after the Effective Date will be

15

paid in the ordinary course of business of the Reorganized Debtor and the Trust without

16

the need for approval of the Bankruptcy Court. The Bankruptcy Court will retain

17

jurisdiction to resolve any dispute with respect to such fees or expenses upon

18

application by the affected professional, the Trustee, the Committee, the FCR, or the

19

Reorganized Debtor.

20
21
22

14.5 Headings.

The headings of the sections of this Plan are inserted for

convenience only and will not affect the interpretation hereof.
14.6 Computation of Time Periods.

In computing any period of time

23

prescribed or allowed by this Plan, the day of the act, event, or default from which a

24

designated period of time begins to run will not be included. The last day of the period

25

so computed will be included so long as it is a Business Day. When the period of time

26

prescribed or allowed is less than 11 days, any day that is not a Business Day will be
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1

excluded in the computation.

2

14.7 Notices. All notices or requests to the Reorganized Debtor in connection

3

with this Plan shall be in writing and served either by (i) United States mail, postage

4

prepaid, (ii) hand delivery, or (iii) reputable overnight delivery service, all charges

5

prepaid, and shall be deemed given when received by the following parties:

6

If to the Debtor or Reorganized Debtor:

7

Society of Jesus, Oregon Province
3215 SE 45th Avenue
Portland, OR 97206
Attn: Provincial

8
9
10

With a copy to:

12

Sussman Shank LLP
1000 SW Broadway, Suite 1400
Portland, OR 97205
Attention: Thomas W. Stilley and Howard M. Levine

13

If to the Trustee:

14

Pachulski Stang Ziehl & Jones LLP
10100 Santa Monica Boulevard, 11th Floor
Los Angeles, CA 90067-4100
Attention: James I. Stang

11

15
16
17
18
19

If to the FCR:
Stephen S. Gray
CRG Partners Group, LLC
2 Atlantic Avenue
Boston, MA 02110

20
All notices and requests to a Person or Entity holding any Claim will be sent to
21
them at the last known address listed for such Person or Entity with the Court or with the
22
Debtor’s Claims Agent, or to the last known address of their attorney of record. The
23
holder of a Claim may designate in writing any other address, which designation will be
24
effective upon actual receipt by the Reorganized Debtor and the Trustee. Any Person or
25
Entity entitled to receive notice under this Plan will have the obligation to provide the
26
Reorganized Debtor and the Trustee with such Person’s or Entity’s current address for
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1

notice purposes. The Reorganized Debtor and Trustee will have no obligation to attempt

2

to locate a more current address in the event any notice proves to be undeliverable to

3

the most recent address which has been provided to the Reorganized Debtor and the

4

Trustee.

5

14.8 Post-Confirmation Court Approval.

Any action requiring Bankruptcy

6

Court, U.S. District Court, or state court approval after the Effective Date will require the

7

Person or Entity seeking such approval to file an application, motion, or other request

8

with the Bankruptcy Court, U.S. District Court, or state court, as applicable, and obtain a

9

Final Order approving such action before the requested action may be taken. The

10

Person or Entity filing such application, motion, or other request shall serve such

11

application, motion, or other request, together with a notice setting forth the time in

12

which objections must be filed with the court, on the Reorganized Debtor, the

13

Committee, the FCR, and the Trustee by first-class mail, electronic mail, ECF, overnight

14

courier, facsimile, or hand delivery. Unless the court orders otherwise, all notices shall

15

provide the recipients at least 21 days in which to file an objection to the application,

16

motion, or other request. If no objection is timely filed, the court may authorize the

17

proposed action without further notice or a hearing. If an objection is timely filed, the

18

court will determine whether to conduct a hearing, or to require the submission of further

19

documentation, prior to ruling on the application, motion, or other request.

20

14.9 Election Pursuant to Section 1129(b) of the Bankruptcy Code. The

21

Proponents hereby request confirmation of the Plan pursuant to Section 1129(b) of the

22

Bankruptcy Code if the requirements of all provisions of Section 1129(a) of the

23

Bankruptcy Code, except Section (a)(8) thereof, are met with regard to the Plan. In

24

determining whether the requirements of Section 1129(a)(8) of the Bankruptcy Code

25

have been met, any Class or subclass of a Class that does not contain as an element

26

thereof an Allowed Claim or a Claim temporarily allowed under Bankruptcy Rule 3018
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1

as of the date fixed by the Bankruptcy Court for filing acceptances or rejections of this

2

Plan shall be deemed deleted from this Plan for purposes of voting to accept or reject

3

this Plan and for purposes of determining acceptance or rejection of this Plan by such

4

Class or subclass.

5

14.10 Consummation of the Plan. The Proponents reserve the right to request

6

that the Confirmation Order include (i) a finding by the Court that Bankruptcy Rule

7

3020(e) shall not apply to the Confirmation Order, and (ii) the Court's authorization for

8

the Debtor to consummate the Plan immediately after entry of the Confirmation Order.

9

14.11 Exemption from Transfer Taxes. Pursuant to Section 1146(c) of the

10

Bankruptcy Code, the delivery of any deed or other instrument of transfer under, in

11

furtherance of, or in connection with this Plan, whether occurring prior or subsequent to

12

the Confirmation Date, including any deeds, bills of sale or assignments executed in

13

connection with any disposition of assets contemplated by this Plan, shall not be subject

14

to any stamp tax, real estate transfer tax, excise tax, sales tax, use tax or other similar

15

tax.

16

14.12 Waivers. Except as otherwise provided in the Plan or in the Confirmation

17

Order, any term of the Plan may be waived by the party benefited by the term to be

18

waived.

19

14.13 Setoffs, Recoupments, and Defenses.

With the exception of the

20

Sections of the Plan concerning the cancellation and waiver of the Abuse Related

21

Contribution/Indemnity Claims, nothing contained in the Plan shall constitute a waiver or

22

release by the Debtor, Reorganized Debtor, Participating Parties, or Trustee of any

23

rights of setoff or recoupment, or of any defense, they may have with respect to any

24

Claim (including rights under Section 502(d) of the Bankruptcy Code).

25

otherwise provided in the Plan or in the Confirmation Order or in agreements previously

26

approved by a Final Order, the Debtor, Reorganized Debtor, Participating Parties, or

Except as

Page 93 of 99 – THIRD MODIFIED JOINT PLAN OF REORGANIZATION (Dated
July 18, 2011)
SUSSMAN SHANK LLP, ATTORNEYS AT LAW
1000 SW BROADWAY, SUITE 1400, PORTLAND, OREGON 97205-3089
TELEPHONE (503) 227-1111 | FACSIMILE (503) 248-0130

Case 09-30938-elp11

Doc 1328

Filed 07/25/11

1

Trustee may, but will not be required to, set off against any Claim or any distributions

2

with respect to such Claim, any and all of the Claims, rights and causes of action of any

3

nature that the Debtor, the Reorganized Debtor, Participating Parties, or Trustee, as

4

applicable, may hold against the holder of such Claim; provided, however, that neither

5

the failure to effect such a setoff, the allowance of any Claim hereunder, the payment of

6

any distribution hereunder or any other action or omission of the Debtor, Reorganized

7

Debtor, Participating Parties, or Trustee, nor any provision of the Plan, shall constitute a

8

waiver or release by the Debtor, the Reorganized Debtor, Participating Parties, or

9

Trustee, as applicable, of any such Claims, rights and causes of action that the Debtor,

10

the Reorganized Debtor, Participating Parties, or Trustee, as applicable, may possess

11

against such holder.

12
13

14.14 Compromise of Controversies.
14.14.1

Court Approval of Settlements. In consideration for the

14

classification, distributions and other benefits provided under the Plan, the provisions of

15

the Plan shall constitute a good faith compromise and settlement of all Claims or

16

controversies resolved pursuant to the Plan. The entry of the Confirmation Order shall

17

constitute the Court's approval of each of the compromises and settlements provided for

18

in the Plan, and the Court's findings shall constitute its determination under the

19

standards of Bankruptcy Rule 9019 that such compromises and settlements are in the

20

best interests of the Debtor and the Estate. The Debtor and Participating Parties

21

expressly reserve the right to compromise and settle other Claims and Debtor and

22

Participating Party Actions up to and including the Effective Date.

23

14.14.2 Settlement of the Property of the Estate Litigation. Specifically

24

included within the Court’s approval of compromises and settlements of Claims and

25

controversies is the Court’s approval of the settlement and compromise reached

26

between the Debtor and the Committee of that certain adversary proceeding entitled
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Official Committee of Unsecured Creditors v. Society of Jesus, Oregon Province, et al,

2

Adversary Proceeding No. 10-30275-elp, filed on September 23, 2010 (the “Estate

3

Property Litigation”). Pursuant to that settlement, on the Effective Date, and without the

4

need for the execution of any further documents the Estate Property Litigation will be

5

dismissed, with prejudice.

6

14.14.3 Settlement with Safeco. Specifically included within the Court’s

7

approval of compromises and settlements of Claims and controversies is the Court’s

8

approval of the Safeco Settlement Agreement. The Safeco Settlement Agreement is

9

incorporated in this Plan by reference. If a conflict exists between the Plan and the

10

Safeco Settlement Agreement, the Safeco Settlement Agreement control such conflict.

11

The Safeco Settlement Agreement controls the protections and benefits afforded

12

Safeco and the Safeco Released Parties under the Safeco Settlement Agreement, as

13

well as the rights and obligations of the parties thereto, to the extent of any conflict with

14

the Plan. The Safeco Settlement Agreement is binding on the Trust.

15

14.14.4 Settlement with Travelers. Specifically included within the Court’s

16

approval of compromises and settlements of Claims and controversies is the Court’s

17

approval of the Travelers Settlement Agreement. The Travelers Settlement Agreement

18

is incorporated in this Plan by reference. If a conflict exists between the Plan and the

19

Travelers Settlement Agreement, the Travelers Settlement Agreement controls such

20

conflict. The Travelers Settlement Agreement controls the protections and benefits

21

afforded Travelers and the Travelers Released Parties under the Travelers Settlement

22

Agreement, as well as the rights and obligations of the parties thereto, to the extent of

23

any conflict with the Plan. The Travelers Settlement Agreement is binding on the Trust.

24

14.14.5

Settlement with Western World. Specifically included within

25

the Court’s approval of compromises and settlements of Claims and controversies is the

26

Court’s approval of the Western World Settlement Agreement. The Western World

Page 95 of 99 – THIRD MODIFIED JOINT PLAN OF REORGANIZATION (Dated
July 18, 2011)
SUSSMAN SHANK LLP, ATTORNEYS AT LAW
1000 SW BROADWAY, SUITE 1400, PORTLAND, OREGON 97205-3089
TELEPHONE (503) 227-1111 | FACSIMILE (503) 248-0130

Case 09-30938-elp11

Doc 1328

Filed 07/25/11

1

Settlement Agreement is incorporated in this Plan by reference. If a conflict exists

2

between the Plan and the Western World Settlement Agreement, the Western World

3

Settlement Agreement controls such conflict. The Western World Settlement Agreement

4

controls the protections and benefits afforded Western World and the Western World

5

Released Parties under the Western World Settlement Agreement, as well as the rights

6

and obligations of the parties thereto, to the extent of any conflict with the Plan. The

7

Western World Settlement Agreement is binding on the Trust.

8
9

14.15 Withdrawal or Revocation of the Plan. The Proponents reserve the
right to revoke or withdraw the Plan prior to the Confirmation Date.

If the Plan is

10

revoked or withdrawn, or if the Confirmation Date does not occur, the Plan shall have no

11

force and effect and in such event nothing contained herein shall be deemed to

12

constitute a waiver or release of any Claims by or against the Estate or any other

13

Person or Entity, or to prejudice in any other manner the rights of a Proponent, whether

14

one or more, or any other entity in further proceedings involving a Proponent or

15

Proponents and specifically shall not modify or affect the rights of any party under any

16

prior orders of the Court.

17

14.16 Default. Except as otherwise provided in the Plan or in the Confirmation

18

Order, in the event the Reorganized Debtor, a Participating Party, a Settling Insurer, or

19

the Trustee shall default in the performance of any of their respective obligations under

20

the Plan or under any of the Plan Documents and shall not have cured such a default

21

within any applicable cure period (or, if no cure period is specified in the Plan or Plan

22

Documents or in any instrument issued to or retained by a Claimant under the Plan,

23

then within 30 days after receipt of written notice of default), then the entity to whom the

24

performance is due may pursue such remedies as are available at law or in equity. An

25

event of default occurring with respect to one Claim shall not be an event of default with

26

respect to any other Claim.
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1

14.17 Filing and Payment of Allowed Administrative Claims. All requests for

2

the payment of Administrative Claims, including applications for the compensation of the

3

FCR and the Chapter 11 Professionals, must be filed with the Bankruptcy Court no later

4

than 30 days after the Effective Date or at such time as the Bankruptcy Court may

5

otherwise order. Once a Final Order is entered Allowing a Disputed Administrative

6

Claim, the Reorganized Debtor will pay such Claim in accordance with this Plan.

7

14.18 Payment of United States Trustee Fees. All fees due to the United

8

States Trustee pursuant to 28 USC §1930(a) accruing before or after the Effective Date

9

will be paid by the Reorganized Debtor as and when they become due and will be

10

based on the Reorganized Debtor’s total disbursements, including ordinary course of

11

business disbursements, but will not include disbursements made directly to Claimants

12

or to the Trust under this Plan. Such fee obligations will not terminate until this Case is

13

converted or dismissed, or until this Case is no longer pending upon entry of a Final

14

Order closing this Case, whichever first occurs.

15

14.19 Governing Law.

Except to the extent that federal law (including the

16

Bankruptcy Code or Bankruptcy Rules) is applicable, the rights and obligations arising

17

under the Plan or under the Plan Documents shall be governed by and construed and

18

enforced in accordance with the laws of the State of Oregon without giving effect to the

19

principles of conflicts of laws.

20

14.20 Reservation of Rights. If the Plan is not confirmed by a Final Order, or if

21

the Plan is confirmed and the Effective Date does not occur, the rights of all parties in

22

interest in the Case are and will be reserved in full. Any concessions or settlement

23

reflected herein, if any, are made for purposes of the Plan only, and if the Plan does not

24

become effective, no party in interest in the Case shall be bound or deemed prejudiced

25

by any such concession or settlement.

26

14.21 Controlling Documents.

To the extent any provision of the Plan
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1

Documents (other than the Safeco Settlement Agreement, Travelers Settlement

2

Agreement, or Western World Settlement Agreement) is inconsistent with this Plan, the

3

provisions of the Plan shall control. To the extent any provision of the Safeco Settlement

4

Agreement, Travelers Settlement Agreement, or Western World Settlement Agreement

5

is inconsistent with this Plan or the Plan Documents (other than the Safeco Settlement

6

Agreement,

7

Agreement), the Safeco Settlement Agreement, Travelers Settlement Agreement, and

8

Western World Settlement Agreement, as applicable, shall control.

Travelers

Settlement

Agreement,

or

Western

World

Settlement

9

14.22 Successors and Assigns. The Plan shall be binding upon and inure to

10

the benefit of the Debtor, the Reorganized Debtor, all Claimants and all other parties in

11

interest affected thereby and their respective successors, heirs, legal representatives

12

and assigns.

13

14.23 Rounding of Fractional Numbers.

All fractional numbers, including

14

payments or distributions under the Plan and Trust Documents shall be rounded (up or

15

down) to the nearest whole number.

16
17
18

14.24 Dissolution of the Committee. Upon the Effective Date, the Committee
will be dissolved.
14.25 Exhibits. All Exhibits to this Plan, are incorporated into and are a part of

19

this Plan as if set forth in full herein.

20

DATED: July 18, 2011

21
22

SOCIETY OF JESUS, OREGON
PROVINCE, an Oregon domestic
non-profit religious corporation

FUTURE CLAIMANTS
REPRESENTATIVE

By: /s/ Michael A. Tyrrell, SJ for
Patrick J. Lee, S.J.
Patrick J. Lee, S.J., President

/s/ Stephen S. Gray

23
24
25

Stephen S. Gray

26
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1
2

PACHULSKI STANG ZIEHL & JONES LLP

SUSSMAN SHANK LLP

3
4
5
6

By: /s/ James I. Stang
By: /s/ Thomas W. Stilley
James I. Stang, Admitted Pro Hac Vice
Thomas W. Stilley, OSB No. 883167
Pamela Egan Singer, OSB No. 894231
Howard M. Levine, OSB No. 800730
Attorneys for the Official Committee of
Attorneys for Society of Jesus, Oregon
Unsecured Creditors
Province

7
8
9
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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CERTIFICATE OF SERVICE

1
2

I, Janine E. Hume declare as follows:

3

I am employed in the county of Multnomah, state of Oregon; I am over the age of

4

eighteen years and am not a party to this action; my business address is 1000 SW

5

Broadway, Suite 1400, Portland, Oregon 97205-3089, in said county and state.

6

I certify that on July 18, 2011, I served, by first class mail, a full and correct

7

copy of the foregoing THIRD MODIFIED JOINT PLAN OF REORGANIZATION

8

(Dated July 18, 2011) (marked and clean versions) on the parties of record,

9

addressed as follows:

10

See attached service list.

11

I also certify that on July 18, 2011, I served the above-referenced document(s)

12
13
14
15

on all ECF participants as indicated on the Court's Cm/ECF system.
I swear under penalty of perjury that the foregoing is true and correct to the best
of my knowledge, information, and belief.
Dated: July 18, 2011

16
17

/s/ Janine E. Hume
___________________________________________
Janine E. Hume, Legal Assistant

18
19
20
21
22
23
24
25
26

SUSSMAN SHANK LLP
ATTORNEYS AT LAW
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ALLOCATION PLAN I
Attorneys from Alaska, California and Washington, who among them have over
125 years of combined legal experience and who have represented a total of over
600 child sexual abuse survivors, worked together to develop this allocation
protocol It is the goal of this protocol to promptly, fairly, and efficiently distribute
compensation to all claimants who select this plan. It is anticipated that those who
participate in this allocation plan will have their claim evaluated and their award
calculated within 45 days of plan confii-mation, with minimum of cost and
embarrassment, dignity,. promptness, confid~ntiality, and fairness, along with low
expense to each claimant, guided the preparation of this allocation plan.
All claims will be individually evaluated by retired Judge William Bettinelli, who
will be employed by the Trustee as an Abuse Claims Reviewer.
No Consideration of Joint/Several Liability or Statutes of Limitations for
Sexual Abuse and Sexual Assault Claims
In evaluating the claims, Judge Bettinelli will disregard any considerations related
to the statute of limitations with respect to sexual abuse and/or sexual assault
claims. In addition, there will be no consideration of joint or several liability
issues vis-a.-vis non-Jesuit individuals or entities that may potentially be liable for
the abuse to the Abuse Claimants are concerned; the primary function of the
evaluation is to facilitate the equitable division of the proceeds of this settlement
among the various Abuse Claimants. Consistent with Bankruptcy Rules, any
Abuse Claimant in a Creditor Pool may challenge any other claim within that
Creditor Pool by submitting information to Judge Bettinelli. No other challenges
of claims are allowed.
Tort Claimant Must Establish a Liability Relationship Between the
Perpetrator and the Society of Jesus, Oregon Province
Before any award can be made to a particular Abuse Claimant, it must first be
determined by the Abuse Claims Reviewer that the perpetrator of the primary
abuse complained of by the Abuse Claimant was either a member of the Society of
Jesus, Oregon Province, or a priest, nun, brother, deacon, other religious, or a lay
individual for whom the Society of Jesus, Oregon Province, yould reasonably be
held liable for the abuse to the Tort Claimant. To facilitate this process a
perpetrator list will be provided to the Abuse Claims Reviewer.
It is the responsibility of the Abuse Claimant, or the Abuse Claimant's attorney, if
the Abuse Claimant is represented, to establish the existence of the liability
Exhibit /.~
Page--.-Lof 66'cs ~A:231071.2
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relationship between the Society of Jesus, Oregon Province and the perpetrator, if
the perpetrator is not on the perpetrator list.
Allocation Procedure
Each claim will be individually evaluated based on evaluation factors, set forth
below, and points will be allocated to each victim in relation to each of the
numbered evaluation categories (0 to 5 in some categories, and 0 to lOin others),
except for category number five (5) for which plus or minus five (5) points may be
awarded. The evaluation factors are as follows:

1) Type, nature, and severity of abuse (0 to 10 points)
- Exposure, touching, penetration, etc
- Violence/threat of violence
- Number of incidents (single, multiple)
- Duration of abuse (days, weeks, months, years)
- Circumstances of the abuse
2) Vulnerability of the victim and damages suffered (0 to 5 points)
- The relationship of the child to the victim to the perpetrator
(position of trust vs. passing acquaintance, etc.)
- Nature and extent of damages suffered
3) Age of the victim at the onset of the abuse (0 to 10 points)
-more points awarded for abuse at a young age
. -less points awarded for abuse at an older age
4) Overall conduct of the abuser (0 to 5 points)
-Serial abuser with many victims vs. one time or limited
involvement
5) Mitigating or aggravating factors (-5 to + 5)
- Apparent merits of the claim
- Incarceration or criminal conduct of the victim (relating only to
crimes involving sexual abuse, sexual assault andlor sexual
misconduct)
- Sexual victimization of others
Statute of limitations (as to pure physical abuse claims only)

(9'
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All Are Encouraged to Allow Judge Bettinelli Access to Files
To accomplish the evaluation and allocation, Judge Bettinelli should have free and
unfettered access to all of Counsel's client and case files, including a copy of the
unredacted proofs of claims, and records relating to each Abuse Claimant
including attorney/client and work product protected documents and
communications. This access should include new client information fOrIns, client
employment and criminal histories, psychological evaluations where available,
data on perpetrators, expert witness files, and similar information. A failure to
provide requested information may be considered by Judge Bettinelli in his
allocation determination, and will result in a reduction in the award. At Judge
Bettinelli's sole discretion, a refusal to provide information may result in the claim
being denied or classified into the convenience class.
Awards Will Be Mathematically Calculated
Each Abuse Claimant will be awarded settlement proceeds based upon the ratio of
points awarded to each Abuse Claimant to the total points awarded to all Abuse
Claimants. Thus if Abuse Claimant A is awarded 20 points and the total points
awarded to all Abuse Claimants is 4,000 points, Abuse Claimant A will be
awarded 20/4000 of the net settlement proceeds.
Notification of Awards and Appeals
A preliminary allocation of net settlement funds (minus any established reserves)
shall be made, and a Notice of Allocation shall be mailed to each Abuse Claimant
and his/her attorney, advising the Abuse Claimant and counsel of the preliminary
award amount. Initial allocations to any non-appealing party will not be changed
as a result of any appeals. The Trustee, in consultation with Judge Bettinelli, will
establish a reasonable reserve to accommodate any adjustments that maybe made
as a result of successful appeals. Each Abuse Claimant shall have 21 days from
the mailing date of the Notice of Allocation in which to advise the Trustee, in
writing, of his or her objection to the preliminary award amount. Unless objection
is made, the preliminary allocation shall become final at the end of the 21-day
objection period. In accordance with the Plan and Trust Documents, the Trustee
shall pay the allocation no later than thirty (30) days after it becomes final
Any additional award on appeal shall be paid from the appeal reserve. At the
conclusion of all appeals, the balance of funds in the appeal reserve shall be
distributed to all Abuse Claimants in the Creditor Pool utilizing the same formula
as was used for each individual's final award.
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Once the Trustee has advised Judge Bettinelli of any such objections, Judge
Bettinelli will, at his sole discretion, arrange to speak with the objector(s), in
person or by phone to discuss the objection and may request supplemental
materials from the Abuse Claimant. He will review and reconsider the awards to
which objection(s) have been made, and if appropriate modify the allocation(s).
Judge Bettinelli shall have the discretion to increase or decrease the points
awarded on reconsideration, depending on his findings. He will then 'issue a final
award. The fimtl award will not be subject to appeal or reconsideration.
Compensation
Judge Bettinelli will be compensated at a rate agreed upon between him and the
Trustee. His compensation shall be deducted from the gross proceeds of the award
to the Allocation pooles) which retain( s) him. Judge Bettinelli shall have full
discretion to determine the form and scope of any submissions to him relating to
his allocation determination. His initial determination shall be made based on the
documents described above and other submissions made to him by the Abuse
Claimants and their attorneys.
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ALLOCATION PLAN II
I.

Abuse Claims Reviewer

Attorney Kate Pflaumer shall have the title and responsibility of "Abuse Claims
Reviewer" (hereinafter "ACR") under the terms of Allocation Protocol II. The ACR shall
conduct a review of each of the abuse claims within Allocation Protocol II and make individual
monetary distributions according to the guidelines set forth in section 4.4 below. The ACR shall
have the authority to employ qualified assistants and consultants as she deems appropriate. The
ACR's award as to each claimant shall be the final award, subject only to reconsideration as set
forth in section 4.5 below.

n.
2.1

Definitions

Capitalized Terms.

Capitalized terms used in Allocation Protocol II shall have the meanings given them in
the Plan, the Settlement Trust Agreement or the Banlauptcy Code, unless otherwise defined
herein, and such definitions are incorporated in Allocation Protocol II by reference.
2.2
"Perpetrator of Debtor:" means a person: (1) who was a Priest, Brother,
employee or other agent of the Debtor at the time such person committed an act of Abuse; or (2)
for whom or for whose actions the Debtor was responsible.
2.3
"Sexual abuse" or "sexually abused" shall have. the meaning described in
Section 1.1 of the Plan.
III.
3.1

Purpose

;Purpose:

The purpose of Allocation Protocol II is to provide for the just, fair and rational
distribution of settlement funds to Abuse Claimants.
3.2

Sole and Exclusive Method.

Allocation Protocol II shall be the sole and exclusive method by which the holder of a
Abuse Claim who is a member of Allocation Protocol II may seek distribution on account of
such Claim.
3.3

Interpretation.

The terms of the Plan shall prevail if there is any discrepancy between the terms of the
Plan and the terms of this Allocation Protocol.
, ALLOCATIONPLANll-l
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3.4

Publication of Members of Allocation Protocol Jl.

Upon written request from any Abuse Claimant within Allocation Protocol II, the ACR
shall provide a list of all Abuse Claimants by Proof of Claim number who are members of
Allocation Protocol II.
'

IV.
4.1

Procednre for Allocation Protocol n

Monetary Distribution on Account of Abuse Tort Claim.

The ACR shall evaluate each claim within Allocation Protocol II and shall determine the
number of points, if any, that should be credited to the Abuse Claimant under the guidelines set
forth in section 4.4 below.

4.2

Proof of Abuse.

Available documentary information to be presented by the Abuse Claimant to the ACR
shall be provided within 30 days of a written request from the ACR; provided that, the ACR may
grant extensions of time for good cause shown.
The ACR shall consider all of the facts and evidence presented by the Abuse Claimant.
However, it is recognized that many Abuse Claimants may not have such documents as medical
or counseling records. The ACR shall not distinguish between documentary evidence and oral
testimony in terms of its weight or value in making her findings. One is not necessarily more or
less valuable than the other. The presence or absence of such doculhents shall not, alone,
advantage or disadvantage the Abuse Claimant if the information presented is otherwise reliable
and credible.
Each Abuse Claimant will have the opportunity for an interview by the ACR or her
designated assistant(s); provided that, ,any Abuse Claimant may opt out of the interview by
written notice at any time before the interview. Upon written request to the Abuse Claimant by
the ACR, the interview shall occur within 30 days unless the ACR determ.jnes there is good
cause for delay. If the Abuse Claimant opts out of an interview or otherwise does not appear for
a scheduled interview, the ACR shall submit to the Abuse Claimant a standard form
questionnaire and the Abuse Claimant shall return the questionnaire to the ACR within 30 days
of mailing. Failure to timely return a questionnaire shall be grounds for denial of the Abuse
Claim at the discretion of the ACR. The interview may be accomplished in person, by
telephone, by internet teleconferencing or other means approved by the ACE..; however, the
interviews will be conducted in person when the ACR or her designated interviewer determines
it is reasonably possible to do so. The, ACR shall otherwise have discretion to determine where,
how and when the interviews will take place.

4.3

Information from Abuse Claimant and/or Other Parties.

Any Abuse Claimant who is a member of Allocation Protocol II shall have the right to
provide additional information to the ACR relative to the ailowance or valuation of any other
Abuse Claim that has been filed within Allocation Protocol II.
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4.4

Deceased Abuse Claimant

Abuse Claimant shall include the estate of the Deceased Abuse Client, or the personal
executor, or personal representative of the estate of a Deceased Abuse Claimant.

4.5

Guidelines for Use.of Protocol/Monetary Distribution.
a.

Initial Evaluation.

An Abuse Claimant shall not receive more than one monetary distribution. Before
determining a :final award to be assigned to a particular claim, the ACR shall consider the degree
to which the Abuse Claimant has proven by a preponderance of the evidence that the sexual
abuse was perpetrated by a Perpetrator of Debtor. In certain circumstances, the responsibility of
the Debtor for a perpetrator may be limited, shared, or non-existent. For example; the
perpetrator may not be employed by, working under the supervision of, or be acting within the
reasonable scope of responsibility of the Debtor. When this is the situation the ACR should
consider the responsibility for the perpetrator of (1) the Debtor and (2) any other persons or
entities who are not a Perpetrator of Debtor. Such responsibility of the Debtor may be
comparatively reduced by the responsibility of these other persons or entities.
The ACR shall, in the ACR's sole discretion, adjust, reduce or eliminate the total award
assigned to the Claim accordingly.
The ACR should consider the coherence, credibility and consistency of the Abuse
Claimant's accounts of the abuse and should consider any and all evidence that may enhance or
diminish the over-all reliability of such claims.
In evaluating the claims, The ACR will disregard any considerations related to the statute
of limitations with respect to sexual abuse claims.

b.

Nature, severity, and impact of the sexual abuse.

Each Abuse Claimant will be evaluated by the ACR.. Each claimant interviewed will be
scored according to the following system. If a claimant opts out of an interview, the ACR will
attempt to allocate points according to the same factors with what information is presented that
she deems reliable and probative. Scores are based on the interviewer/ACR completing a
summary sheet of information obtained in the interview, a questionnaire in lieu of interview,
from counsel, or other means.
The summary sheet summarizes data in the following dimensions, which are illustrative
only:

Pre-existing Risk and Resiliency Factors:

MAXIMUM 20 POINTS

Ji'
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I.

Risk Factors. Risle factors are aspects of life Imown to negatively impact life and to
exacerbate the negative impact of experience such as sexual abuse.
a. Childhood of poverty .
b. Parental divorce
c. Exposure to substance abuse in home
d. Ever.living without a parent
e. Being the victim of or witnessing DV or physical child abuse
f.

ll.

Age at the time of abuse (though evidence is contradictory on impact so ACR
must judge in context of other factors.)

Resilience Factors. Resiliency factors are aspects of life that are known to buffer or
reduce the negative impact of events such·as sexual abuse. These factors should be
assessed to modify downward the total points given in this Section.
a. Spiritual/faith as a child
b. Academic success
c. Close friend
d. Athletic
e. Close relationship with adult family member, non-related adult.

Nature of the sexual abuse:

Ill.

MAXIMUM 40 POINTS

Nature of the sexual abuse:
a. Duration
b. Frequency
c. Degree intrusive into child's body (clothed/unclothed, oral, anal, vaginal)
d. Level of force/violence/coercionlthreats
e. Child/family was Catholic'
f.

Exhibit
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g. More than one perpetrator
h. Physical pain suffered

Post Abuse Functioning to Age 18:
IV.

MAXIMUM 15 POINTS

Post abuse functioning (to age 18)
a. School behavior problems
b. School academic problems
c. Getting into legal trouble

d. Loss of faith
e. Damage to family relationships
f. Mental health symptoms
Depression

1.

ii. Suicide Attempt

iii. Anxiety
0

iv. Substance abuse
v. Sexual acting out
vi. Runaway
Vll.

Flashbacks

viii. Nightmares

Long Term Impact:
V.

MAXIMUM 15 POINTS

Adult & current functioning
a. Symptoms - see above list
b. Criminal record
c. Underemployment
d. Relationship problems
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e. Substance abuse

Assessment of Global Severity of Impact/Suffering:

~14POINTS

ACR to rate global severity of impact/suffering: Compared to other Abuse Claimants
in Allocation Protocol IT, the ACR will consider how much this individual suffered as a result of
the sexual abuse.
a. Compared to other Abuse Claimants in Allocation Protocol IT, the ACRwill
consider the overall seriousness of the sexual abuse.
b. Compared to other Abuse ClaiIDants in Allocation Protocol IT, the ACR will
consider the overall negative impact of the abuse.

Monetary Distribution:
The ACR will arrive at a point total for each Abuse Claimant taking into account the
above factors and applying any reductions that the ACR determines are necessary pursuant to
Section 4.4 (a) above. This will result in an Abuse Claimant being put into one of 14 tiers shown
below, which will correlate with monetary shares ofthe total amount of funds available.,

Points

Shares

97-104
89-96
81-88
73-80
65-72
57-64
49-56
41-48
33-40
25-32
17-24
9-16
1-8

100
87
75
64
54
45
37
30
24
19
15
12
10

o

o

The value of an individual "share" will be determined after all Abuse Claimants have
been evaluated and placed into one of the 14 tiers based on total points. The share value will be
determined by dividing the tot~l amount of dollars in the Allocation Protocol IT settlement fund
by the total number of shares among all of the individual Abuse Claimants. By way of example,
if there are 200 claimants awarded a total of 10,000 shares, with a total Allocation Protocol IT
settlement fund 0[$50 million, each share would be valued at $5,000.

4.5
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The ACR shall notifY the Abuse Claimant in writing of the monetary distribution with
respect to the Abuse Claimant's Claim. The Settlement Trustee or ACR shall mail this
detennination to the Abuse Claimant. The ACR's detennination shall be final unless the Abuse
Claimant makes a timely request for the monetary' distribution to be reconsidered by the ACR.
The Abuse Claimant shall not have a right to any other appeal of the ACR's monetary
distribution. The Abuse Claimant may request reconsideration of the ACR's monetary
distribution by delivering a written request for reconsideration to theACR within 14 calendar
days after the date of mailing of the monetary distribution. The Abuse Claimant, with the
request for reconsideration, may submit additional evidence and argument in, support of such
requeSt. The ACR shall have sole discretion to detennine how to proceed with the request for
reconsideration. The ACR's determination of such request for reconsideration shall be final and
not subject to any further appeal.

4.6

Confidentiality.

All information, that the Settlement Trustee and/or the ACR receives from any source
about any Abuse Claimant shall be held strictly confidential and shall not be disclosed absent an
Order of the banlauptcy court.

V.
5.1

General Guidelines

Non-Compensatory Damages and Other Theories of Liability.

fu determining the value of any Abuse Claim, punitive damages and damages that do not
compensate the tort claimant shall not be considered or allowed, even if these damages could
have been allowed in a case or at trial.

5.2

Withdrawal of Claims.

An Abuse Claimant can irrevocably withdraw an Abuse Claim at any time upon written
notice to the ACR.

5.3

Res Judicata Effect.

The ACR's detennination 'with respect to an Abuse Claim shall have no preclusive or res
judicata effect outside of this Bankruptcy Case as to any thlrdparty. That is, the ACR's
determination may not be used against any Abuse Claimant in any other case.

ALLOC..ATION 'PLAN II- 7
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ALLOCATION PLAN III
Allocation Protocol III applies to those Settling Tort Claimants that suffered physical
abuse or were physically abused by a perpetrator of debtor as set forth in Section 2.2 below but
who did not suffer sexual abuse or were sexually abused as described in Section 1.136 of the
Plan.
Although persons suffering physical abuse may have suffered physical, psychological
and emotional injuries at the time ofthe physical abuse and physical, psychological and
emotional injuries may have continued to be symptomatic to present, it has to be recognized,
from a legal standpoint, that the Statutes of Limitation in Washington (RCW 4.16.100), Montana
(MTA 27-2-204), Idaho (IC 5-219), Alaska (AS 9.10.070) and Oregon (ORS 12.110), limit
actions for assault and battery and related intentional torts to two years. There are tolling
provisions in each state which would toll the Statute of Limitations under certain circumstances
and other legal theories such as fraudulent concealment and equitable estoppel that could impact
the application of the Statute of Limitations but, the fact remains, physical abuse claims are
vulnerable to a Statute of Limitations defense. In order to avoid objections to physical abuse
claims being filed in this proceeding based on- the Statute of Limitations, and to negotiate a
settlement that would allow physical abuse survivors to participate in this settlement, this
Allocation Protocol III allows for the creation of a pool consisting of survivors that have physical
abuse claims and who did not suffer sexual abuse or were sexually abused as described in
Section 1.136 of the Plan. The physical abuse survivors pool shall be administered as set forth
herein.

I. Tort Claims Reviewer
Attorney Kate Pflaumer shall have the title and responsibility of "Tort Claims Reviewer"
(hereinafter "TCR") under the terms of Allocation Protocol III. The TCR shall conduct a review
of each of the tort claims within Allocation Protocol III and make individual monetary
distributions according to the guidelines set forth in Section 4.4 below. The TCR shall have the
authority to employ qualified assistants and consultants as she deems appropriate. The TCR's
award as to each claimant shall be the final award, subject only to reconsideration as set forth in
Section 4.5 below.

n. Definitions
2.1

Capitalized Terms.

Capitalized terms used in Allocation Protocol II shall have the meanings given them in
the Plan, the Settlement Trust Agreement or the Bankruptcy Code, unless otherwise defined
herein, and such definitions are incorporated in Allocation Protocol III by reference.

2.2
"Perpetrator of Debtor:" means a person: (1) who was a Priest, Brother,
employee or other agent of the Debtor at the time such person committed an act of Abuse; or (2)
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for who or for whose actions the Debtor was responsible. In this regard, it is understood that the
perpetrator would either be a member of the Society of Jesus, Oregon Province, or a Priest, Nun,
Brother, Deacon, other religious, or a lay individual for whom the Society of Jesus, Oregon
Province, could reasonably be held liable for the abuse to the tort claimant.
2.3

Physical Abuse or Physically Abused shall have the meaning described·

III

Section 1.102(a) of the Plan.
III. Purpose
3.1

Purpose:

The purpose of the Allocation Protocol III is to provide a remedy for tort claimants
suffering physical abuse or were physically abused by a perpetrator of Debtor but who did not
suffer sexual abuse or were sexually abused, for the just, fair and rational distribution of
settlement funds to Settling Tort Claimants.
3.2

Sole and Exclusive Method.

Allocation Protocol III shall be the sole and exclusive method by which the holder of a
Settling Tort Claim alleging solely physical abuse may seek distribution on account of such
Claim.
3.3

Interpretation.

The terms of the Plan shall prevail if there is any discrepancy between the terms of the
Plan and the terms of this Allocation Protocol.
3.4

Publication of Members of Allocation Protocol III.

Upon written request from any Settling Tort Claimant within Allocation Protocol III, the
TCR shall provide a list of all Settling Tort Claimants by Proof of Claim number who are
members of Allocation Protocol III.
IV. Procedure for Allocation Protocol III.
4.1

Monetary Distribution on Account of Settling Tort Claim.

As stated herein, the TCR shall evaluate each claim within Allocation Protocol III and
shall make an award to the Settling Tort Claimant between $0.00 and $17,500.00 under the
guidelines set forth in Section 4.4 below.

ALLOCATION PLAN III - 2
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4.2

Proof of Abuse.

Available documentary infonnation to be presented by the Settling Tort Claimant to the
TCR shall be provided within 30 days of a written request from the TCR; provided that, the TCR
may grant extensions of time for good cause shown.
The TCR shall consider all of the facts and evidence presented by the Settling Tort
Claimant. However, it is recognized that many Settling Tort Claimants may not have such
documents as medical or counseling records. The TCR shall not distinguish between
documentary evidence and oral testimony in tenns of its weight or value in making the TCR's
findings. One is not necessarily more or less valuable than the other. The presence or absence of
such documents shall not, alone, advantage or disadvantage the Settling Tort Claimant ifthe
infonnation presented is otherwise reliable and credible.
Each Settling Tort Claimant will have the opportunity for an interview by the TCR or a
designated assistant(s); provided that, any Settling Tort Claimant may opt out of the interview by
written notice at any time before the interview. Upon written request to the Settling Tort
Claimant by the TCR, the interview shall occur within 30 days unless the TCR detennines there
is good cause for delay. If the Settling Tort Claimant opts out of an interview or otherwise does
not appear for a scheduled interview, the TCR shall submit to the Settling Tort Claimant a
standard fonn questionnaire and the Settling Tort Claimant shall return the questionnaire to the
TCR within 30 days of mailing. Failure to timely return a questionnaire shall be grounds for
denial fo the Settling Tort Claim at the discretion of the TCR. The interview may be
accomplished in person, by telephone, by internet teleconferencing or other means approved by
the TCR; however, the interviews will be conducted in person when the TCR or a designated
interviewer detennines it is reasonably possible to do so. The TCR shall otherwise have
discretion to detennine where, how and when the interviews will take place.

4.3

Information from Settling Tort Claimant and/or Other Parties.

Any Settling Tort Claimant who is a member of Allocation Protocol III shall have the
right to provide additional infonnation to the TCR relative to the allowance or valuation of any
other Settling Tort Claim that has been filed within Allocation Protocol III.

4.4

Guidelines for Use of Protocol/Monetary Distribution.
a.

Initial Evaluation.

The TCR should consider the coherence, credibility and consistency fo the Settling Tort
Claimant's accounts of the abuse and should consider any and all evidence that may enhance or
diminish the over-all reliability of such claims.
In evaluating the claims, the TCR will disregard any considerations related to the Statute
of Limitations with respect to physical abuse claims.

b.

Nature, severity, and impact of the physical abuse.
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Each Settling Tort Claimant will be evaluated by the TCR. Each claimant interviewed
will be evaluated according to the following system. If a claimant opts out of an interview, the
TCR will attempt to evaluate the victim's claim according to the same factors with what
information is presented that the TCR deems reliable and probative. The interviewing TCR will
complete a summary sheet of information obtained in the interview, a questionnaire in lieu of
, interview, from counsel, or other means.
The summary sheet summarizes data in the following dimensions, which are illustrative
only:
Nature of physical abuse:
I.

Nature of physical abuse:
a.
Description of the physical abuse
b.
Duration of the physical abuse
c.
Frequency of the physical abuse suffered
d.
How was the physical abuse administered, i.e., hands, fist, objects used to
inflict physical abuse
e.
Age when physical abuse administered
f.
Location where physical abuse occurred
g.
How many perpetrators inflicted physical abuse ,
h.
Describe physical pain suffered

n.

How the pbysical abuse affected the victim.
a.
Physical symptoms at the time of the physical abuse and any residual
physical symptoms the victim has as a result of the physical abuse suffered
b.
School behavior problems
c.
School academic problems
d.
Getting into legal trouble
e.
Loss of faith
f.
Mental health symptoms
I.
Depression
11.
Suicide attempt
111.
Anxiety
IV.
Substance abuse
v.
Runaway
vi.
Flashbacks
Vll.
Nightmares

Monetary Distribution:

ALLOCATION PLAN III - 4
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The TCR will evaluate each Settling Tort Claimant taking into account the above factors
and applying any reductions that the TCR determines are necessary pursuant to Section 4.4
above. The TCR shall have the authority to award a physical abuse claimant an amount of
money between $0.00 and $17,500.00.

4.5
Determination by the TCR and Requests for Reconsideration and
Appeal.
The TCR shall notify the Settling Tort Claimant in writing of the monetary distribution
with respect to the Settling Tort Claimant's Claim. The Settlement Trustee or TCR shall mail
this determination to the Settling Tort Claimant. The TCR's determination shall be final unless
the Settling Tort Claimant makes a timely request for the monetary distribution to be
reconsidered by the TCR. The Settling Tort Claimant shall not have a right to any other appeal
of the TCR's monetary distribution. The Settling Tort Claimant may request reconsideration of
the TCR's monetary distribution by delivering a written request for reconsideration to the TCR
within 14 calendar days after the date of mailing of the monetary distribution. The Settling Tort
Claimant, with the request for reconsideration, may submit additional evidence and argument in
support of such request. The TCR shall have sole discretion to determine how to proceed with
the request for reconsideration. The TCR's determination of such request for reconsideration
shall be final and not subject to any further appeal.

4.6

Confidentiality.

All information that the Settlement Trustee and/or the TCR receives from any source
about any Settling Tort Claimant shall be held strictly confidential and shall not be disclosed
absent an Order ofthe Bankruptcy Court.

V. General Guidelines.
5.1

Non-Compensatory Damages and Other Theories of Liability.

In determining the value of any Settling Tort Claim, punitive damages and damages that
do not compensate the tort'claimant shall not be considered or allowed, even if these damages
could have been allowed in a case or at trial.

5.2

Withdrawal of Claims.

A Settlement Tort Claimant can irrevocably withdraw a Settling Tort Claim at any time
upon written notice to the TCR.
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5.3

Res Judicata Effect.

The TCR's determination with respect to a Settling Tort Claim shall have no preclusive
or res judicata effect outside of this Bankruptcy Case as to any third party. That is, the TCR's
determination may not be used against any Settling Tort Claimant in any other case.
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EXHIBIT 1.105
PARTICIPATING PARTIES

Pioneer Educational Society
Montana Catholic Missions
Society of Jesus, Alaska
Jesuit Novitiate of Sheridan
All Jesuit Communities Within the Province Territory*
The Arcas
The Trustees of the Arcas, in their capacity as such
Jesuit Community of Gonzaga University, Inc.
Loyola Retreat Association, S.J., Inc. dba the Jesuit Spirituality Center
The Oregon Province of the Society of Jesus*
Mount St. Michael's Seminary of Philosophy and Science
Rocky Mountain Mission/Northwest
Nestucca Sanctuary, Inc.

* To the extent the Province or a Jesuit Community is a civil entity separate from the
Debtor it is a Participating Party. In the event the Province or a Jesuit Community is not
a civil entity separate from the Debtor, it is part of the Debtor and will receive all the
benefits afforded the Debtor under the Plan.
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EXECUTION COPY

.

SETILEME~T AGREEMENT,

RELEASE, AND POllCV BUYBACK

.
This Settlement Agreement, Release, and Policy Buyback (It Agreement") is
hereby made between and among the Society of Jesus, Oregon Province (the "SJOP" as defined
herein) and the Other Releasing Pa·rties (as defined herein), on the one hand; and American
States Insurance Company, General Insurance Company of J.\merica, and Safeco Insurance
Company of America ("Safeco" as defined herein) and the Safeco Released Parties (as defined
herein), on the other hand.
RECITALS
WHEREA~, numerous individuals have asserted claims against the SJOP and
certain Other. Releasing Parties for injuries allegedly"suffered due to sexual abuse by priests and
other individuals allegedly negligently hired, s.upervised, or maintained by the SJOP (the "Tort
Claims" as defined herein); and

WHEREAS, Safeco issued or allegedly issued certain insurance policies to or for
the benefit ofthe SJOP and/or the Other 'Releasing Parties (the "Policies" as define~ herein);
and
WHEREAS, certain disputes between the SJOP and Safeco have arisen and would
be likely to arise in the future concerning Safeco's position regarding the nature and scope of its
responsibilities, if any, to provide coverage to the SJOP and/or any of the Other Releasing
Parties under the Policies for the Tort Claims, including, without limitation, the sufficiency of
the evidence of the existence and terms of the Policies; whether policy terms or exclusions
provide or preclude coverage for the' Tort Claims; whether thE! SJOP has complied with certain
conditions precedent to coverage contained in the Policies; whether settlements madE! by the
SJOP or to be made by the SJOP are reasonable; and whether and to what extent the costs
incurred in connection with the Tort Claims are allocable to the Policies (the "Coverage
Disputes" as defined herein); and
WHEREAS, the SJOP filed a voluntary petition for reorganization under Chapter
11 of the Bankruptcy Code (as herein defined) on February 17, 2009 (the "Petition Date" as
defined herein), in the United States Bankruptcy Court for the District of Oregon (the
.
IlReorganization Case" as defined herein); and
WHEREAS,' Safeco filed an adversary proceeding against the SJOP on October 23,
2009, in the United States Bankruptcy Court for the District of Oregon (the Adversary Coverage
Proceeding" as defined herein); and
II

WHEREAS, on February 23, 2010, the Official Committee of Un'secured Creditors
filed a Motion for Authority to Commence, Prosecute and Settle litigation on Behalf of
Bankruptcy Estate Against Safeco in the Reorganization Case [Doc 660], which Motion Safeco
and SJOP opposed by filing written opposition papers; and
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WHEREAS, the SJOP, Safeco, the Other Releasing Parties, and the Safeco
Released Parties, without any admission cif liability or concession of the vaiidity of the positions
Dr argt,lments advanced by each other, now wish fully and finally tq compromise and resolve
any and all Coverage Disputes and any and all other disputes betwee~ them; and
WHEREAS, through this Agreement, the SJOP and the Other Releasing Parties
intend to provide Safeco with the broadest possible buyback and release with respect to the
Policies and to provide that Safeco shall have no further obligations now or in the future with
respect to the Policies; and
WHEREAs, as part of the compromise and resolution of such disputes, the
Parties, the Other Releasing Parties, and the Safeco Released Parties wish to effect a sale of the
Policies pursuant to Section 363 of the Bankruptcy Code; and
'
WHEREAS, each Party has received the advice of counsel in the preparation,
drafting, and execution of this Agreement, which was negotiated at arm's length;
, NOW, THEREFORE, in ~onsideration ofthe foregoing recitals and ofthe mutual
covenants contained in this Agreement, the sufficiency of which is hereby acknowledged, and
intending to be legally bound, subject to the approval of the Bankruptcy Court, the Parties, the
Other Releasing Parties, and the Safeco Released Parties hereby agree as follows:
1.

DEFINITIONS AND CONSTRUCTION

1.1

As used in this Agr'eement, the following terms shall have the meanings set forth
below. Terms not defined below shall have any meanings gil(E!n to them in the
Bankruptcy Code.
1.1.1 "Adversary Coverage ProceedingJl means the lawsuit Safeco filed
against the SJOP on October 23,2009, in the United States Bankruptcy Court for
the District of Oregon, Adv. Proc. No. 09-3351-elp.
1.1.2 "Approval Motion" means the motion seeking entry ofthe
Approval Order.
1.1.3 "Approval Order" means a Final Order in substantially the form
attached hereto as Exhibit 1, with only such modifications as are acceptable both
to Safeco and the SJOP in each party's respective sole discretion, entered by the
Bankru'ptcy Court under Banl~ruptcy Code Sections 363 'and 105 and Bankruptcy
Rule 9019 and/or under such other provisions as the Bankruptcy Court may
order, approving this Agreement and authorizing the Parties to undertake the
settlement and the transactions contemplated by this Agreement.
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1.1.4 IIBankruptcy Code" means Trtle 11 ofthe United States Code, 11
U.S.c. § 101 et seq.
1.1.5 "Bankruptcy Court" means the United States Bankruptcy Court for
the District of Oregon and any other court in which the Reorganization Case may
be pending or which has jurisdiction over the Reorganization Case.

1.1.6
Procedure.

"Bankruptcy Rules" means the Federal Rules of Bankruptcy

1.1.7 IIClaim" means any past, present or future claim, demand, action,
requests, cause of C!cti~n, suit or liability of any kind or nature whatsoever,
whether at law or equity, known or unknown, asserted or un asserted,
antiCipated or-unanticipated, accrued or unaccrued, fixed or contingent, which
has been or m}3Y be asserted by or on behalf of any Person, whe~her seeking
damages (including compensatory, punitive or exemplary damages) or eqUitable,
mandatory, injunctive, or any other type of relief, including cross-claims,
counterclaims, third-party claims, suits,_lawsuits, administrative proceedings,
notices of liability or potential liability, arbitrations, actions, rights, causes of
action or or~ers, and any claim within the definition of Section 101(5) of the
Bankruptcy Code.
1.1.8 "Conditional Payment" means any payment made pursuanUo
Section 139Sy(bH2)(B) ofthe MSPA (Medicare Secondary Payer Act, as defined in
§ 1.i.16 of this Agreement).
1.1.9 _"Coverage Disputes" means those disputes between the SlOP and
Safeco that have arisen or may arise in the future concerning Safeca's position rega'rding the nature and scope of Saf~ca' s responsibilities, if any, to provide
coverage to the SlOP and/or any of the Other Releasing Parties under the
Policies for Claims.
1.1.10 "Effective Date" means the date on which this Agreement
becomes effective; which shall be the day upon which the Approval Order
entered by the Bankruptcy Court has become a Final Order, which shall-be after
each of the Parties has executed this Agreement and delivered evidence of that
execution, through delivery of an executed signature page, to the other Party.
1.1.11 "Extra-Contractual Claim" means any Claim against Safeco,
seeking any type of relief, induding compensatory, exemplary, or punitive
damages, Dr attorneys' fees, interest, costs, or-any other type of relief, on
account of alleged bad faith; failure to act in good faith; violation of any duty of
good faith and fair dealing; violation of any unfair claims practices act or similar
statute, regulation, or code; any type of alleged misconduct; or any other act or
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omission of the insurer of any type for which the claimant seeks relief other th~n I
coverage;! or bemefits under a Policy. Extra-Contractual Claims include without
limitation: (i) any Claim arising out of or relating to' Safeca's handling of any
reque~ for .i,nsurance coverage relating to the Policies for any Claim, including,
without limitation, any Tort Claim; and (ii) the conduct of the P;;lrties with
respect to the negotiation of this Agreement. However, this limitation shall not
include fraud in the inducement ofthis Agreement.
1.1.12 IIFinal Order" means an order, judgment, or other decree
(including any modification or amendment thereof) that remains in effect; and
has not been reversed, withdrawn, vacated, or stayed, and as to which the time
to appeal or seek review, rehearing, or writ of ce:rtiorari has expired or, if such an,
appeal or review has been taken, (i) it has been resolved, arid no longer remains
pending, or (ii) an appeal or review has been taken timely but $uch order has not
been stayed and the SJOP and Safeco have mutually agreed' in writing that the
order from which such appeal or revie,w is taken should be deemed to 6e a Final
Order Within the meaning of this Agreement.
1.1.13 IIlnsurance Coverage Claim" means any Claim for insurance
coverage under the Policies.
1.1.14 "Interests" means all liens, Claims, encumbrances, intere~, and
other rights of any nature, wheth,er at law or in equity, includingany rights of
contribution, indemnity, defense, subrogation, or similar relief relating to the
Policies.
1.1.15 "Medicare Beneficiary" means a Tort Claimant who is eligible to, is
receiving, or has received Medicare benefits.
1.1.16 "MSPA" means Medicare Secondary Payer Act, codified at 42
U.S.c. § 1395X, :and the regulations promulgated thereunder, found at 42 C.F.R. §
411.1 et seq.
1.1.17 "Other Releasing Parties" mean: (i) Montana Catholic Missions,
S.J.; Mount St. Michael; Pioneer Educational Society (also sometimes referred to
in the Policies as Pioneer Education Society or Pioneer Educational Society dba
,Bea House); Society of Jesus, Alaska; and Fr. Patrick J. lee, SJ. on behalf of the
Office of the Very Reverend Father Provincial ofthe SJOP; and (Ii) any and all
predecessors, successors, and assigns of the SJOP and any and all past and
present employees, officers, directors, shareholders, princip,als, agents,
attorneys, representatives, in their capacity as such, of the SJOP. In addition, it is
the mutual understanding of SJOP and Safeco that the reference to "Society of
Jesus" in the American States poliCies was and is intended to refer to the Society
of Jesus, Oregon Province.
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1.1.18 lIParties" means the SJQP and Safeco, and lIParty" means anyone
ofthem.
1.1.19 lIPerson" means an individual, any corporation, including, without
limitation, a corporation sole, a partnership, an association, a limited liability
company, a proprietorship, joint venture, atrust, executor, legal representative,
or any other' entity or organization, as well as any federal, international, foreign,
state, or local governmental or quasi-governmental entity, body, or political
subdivision Dr Clny agency or instrumentality thereof.
1.1.20 "Petition Date" means February 17, 2009, the date upon which
the SJDP filed its voluntary petition for reorganization under Chapter 11 of the
Bankruptcy Code.
'
,1.1.21 lIPlan Confirmation Order" means a Final Order that: (i) approves
a plan of reorganization as to SJOP pursuant to Section 1129 and any othe'r
applicable provision of the Bankruptcy Code; (ii) contains an injunction pursuant
to Section 105(a} of the Bankruptcy Code channeling all Tort Claims to the Trust;
{iii} provides that this Agreement is binding on the Trust {Le., c~ritains a
Supplemental Injunction in favor of Safeco}; and {iv} provides all protectibns to
Safeco and the Safeco Release Parties against Tort Claims that are afforded to
settling insurers under the plan of reorganization.
1.1.22 "Policies" means all insurance policies, issued or allegedly issued,
by Safeco and providing insurance coverage to the SJDP, and/or any Other
Releasing Party, as identified on Exhibit 2 to this Agreement, and anycind all
unknown insurance policies issued o'r allegedly issued by Safeco to SJDP and/or
any Other Releasing Party.
1.1.23 "Procedures Motion" means the motion seekIng: approval of the
procedures for notice, service, and publication of the Approval Motion (as
defined herein).

.

.

1.1.24 "Reorganization Case" means the Chapter 11 reorganizati'on case
filed February 17, 2009, by the SJOP in the United States Bankruptcy ~ourt for
the District of Oregon, In re The Society of Jesus, Oregon Province, Case No. 0930938-elpll.
1.1.25 "Safeco" means American States Insurance Company, General
Insurance Company of America, and Safeco Insurance Company of America, and
each oftheir past and present subsidiaries, parents, and affiliates. "Safeco" also
includes all future subsidiaries, parents, and affiliates of American States
Insurance Company, General Insurance Company of America, and S'afeco
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Insurance Company of America, to the extent that their liability is derivative of
Safeco's liabilities under t~e Policies.
1.1.26 I'Safeco Released Parties" means Safeco, as defined ab9ve, and all
employees, officers, directors, shareholders, principals, parents, agents,
attorneys, and representatives, as well as the pred~cessors, successors,
assignors, and assigns of each ofthe foregoing, in their capacity as such.

'I

1.1.27 "Settlement Amount" means the payment to be made by Safeco
pursuant to Section 2.1 of this Agreement.
1.1.28 "SJOP" means the Society of Jesus, Oregon Provilice, an Oregon
non-profit rel,igiQus corporation, and the Estate (pursuant to Section 541 of the'
Bankruptcy Code).
1.1.29 "Supplementallnjunctioi1" means an injunction pursuant to
Sections 105(a) and 363 of the BankruptcY Code, barring and permanently
enjoining any and all Persons and entities who now hold or who may in the
future hold any Claims or Interests bfany kind or nature (including, without
limitation, all debt holders, all equity holders, governmental, tax, and regulatory
authorities, lenders, trade and other creditors, Tort Claim holders, 'other
insurers, and all others holding Claims or Interests of any kind or nature
whatsQever) against SJOP, Other Releasing Parties, Safeco, Safeco Released
Parties, or the Safeco Policies, relating to 'or in connection with the Safeco
Policies or Tort Claims, from or against asserting any such Claim or Interests
against Safeco, Safeco Released Parties, and/or the Pcilicies.
1~1.30 "Tort Claim" means any Claim against the SJOP and/or Other
Releasing Parties resulting, in whole or in part, from alleged sexual molestation
or abuse or conduct of a sexual nature or corporal abuse and 'seeking monetary
damages or other reliet and any Claims against Safeco for contribution,
indemnity, defense, subrogation, or similar relief, including any Claim of any
Person whose Interests are, have been, or may be represented by the Future
Claimants Representative appointed pursuant to Order entered August 10, 2009
[Doc 412], ariSing directly or indirectly from such Claims against SJOP and/or
Other Releasing Parties.

1.1.31 "Tort Claimant" means any Person, including any Person whose
Interests are, have been, or may be represented by the Future Claimants
Represent~tive appointed pursuant to Order entered August 10, 2009 [Doc 412),
asserting a Tort Claim.
1.1.32 "Trust" means the Trust, estab'lished pursuant to a plan of
reorganization as to SJOP and confirmed by the Plan Confirmation Order, to
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which all Tort Claims are channeled as the sole and exclusive solJrce of payment
of any claims'against SJOP or Safeco.
1.2

The following rules of construction shall apply to this Agreement:
1.2.1 Unless the context of this Agreement otherwi~e requires: (i)
words of any gender include each other gender; (ii) words using the singular or
plura'i number also inch.Jde the plural or singular number, respectively; (iii) the
terms "hereof," Ilherein," IIhereby," and derivative or similar words refer to this
entire Agreement; and (iv) the words lIinclude," Ilincludes," or "including' shall
be deemed to be followed by the words I'withoutlimitation."

!

1.2.2 'References to statutes shall include all regulations promulgateq
thereunder and references to statutes or regulations shall be construed as
including all statutory and regulatory provisions regardless of, whether
specifically referenced in this Agreement.
,

1.2.3 The wording of this Agreement Was reviewed by legal counsel for
each of the Parties, or other signatories to this Agreement, and each of them had
sufficient opportunities to 'propose and negotiate c\:langes prior to its execution~
, None of the Parties, the Other Releasing Parties, or the Safeco Released Parties
or other signatories to this Agreement will be entitled to have any wording of
this Agreement construed against the other based on any contention as to Which
of the Parties drafted the language in question or which party is an insurer.
,

1.2.4 The use ofthe terms lIintend," "intended," or "intent/' when
describing the intention of the Parties, the Other Rele~sing Parties, and/or the
Saf~CD Released Parties, as the case may be, shall not be construed to create a
breach of this Agreement when the stated intent is not achieved.
Notwithstanding the foregoing sentencel howeverl and for the avoidance of
doubt, nothing in this Agreement, including in conjunction with or reliance on
t~is Section 1.2.4, shall be construed as allowing SJOP or any Other Releasing
Party to make any Claim against Safeco or any Safeco Released Party under the
Policies should the intent of any Party to this Agreement fail or otherwise not be
achieved. In exchange for payment of the Settlement Amount, the Parties, Other
Releasing Parties, and Safeeo Releaseid Parties agree that all Claims against
Safeeo and the Safeeo Released Parties are forever released and bought back as
set forth in this Agreement.
2.

PAYMENT OF SETTLEMENT AMOUNT

2.1

Subject to all of the terms of this Agreement, in full and final settlef'!'lent of all
responsibi,lities under and arisjng out of the Policies, and in consideration ofthe
sale ofth~ Policies to Safeco free and clear of all Interests of any Person, and
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expressly subject to fulfillment of all conditions ~o payment identified in Section
3, below, Safeco shall pay to the Trust the sum of One Hundred Eighteen Million
Dollars ($118,OOO,OOO) (the ('Settleme,nt Amount") within fourteen (14) days'
after the Conditions Precedent to Safeco's Payment set forth in Section 3 of this
Agreement have been fulfilled, provided that Safeco receives prior written notice
of at least twenty one (21) days from the Trustee of the Trust that such
conditions have been satisfied and direction as to transmission of the payment
,2.2

2.3

The Parties, the Other Releasing Parties, and the Safeco Released Parties
expressly agree that it is intended: (i) that the Settlement Amount is the total
amount Safeco and the Safeco Released Parties are obligated to pay on account
of any and all Claims made under or relating to the Policies (including the Tort
Claims and any reimbursement obligations for Conditional Payments und,er the
MSPA)' or\Jyith respect to Extra-Contractual Claims relating to the Policies; (ii)
that un'cler no circumstance will Safeco or the Safeco Relei;lsed Parties ever be'
obligated to make any additional payments to anyone in connection with the
Policies, including any amounts allegedly owed under the MSPA and for Extra- I
Contractual Claims; and (iii) that all limits of liability of the Policies, including all
per person, per occurrence, and aggregate limits, shall be deemed fully and
properly exhausted. The Parties, the Other Releasing Parties, and the Safeco
Released Parties further,agree that the Settlement Amount is the full purchase
, price ofthe Policies.
The Parties agree that the plan of reorganization as to the SJOP that is confirmed
• in the Plan Confirmation Order will provide that this Agreement is binding on the
Trust and that before the Trustee of the Trust disburses any ofthe Settlement
Amount to any Tort Claimant the Tn,.lstee shall determine whether any
Conditional Payment has been made to or on behalf of any Tort Claimant. If aiw
Conditional Payment has been made to or on behalf of any Tort Claimant, the
Trustee shall, within the resp'ective time period called for by the MSPA, (i)
reimburse the appropriate Medicare Trust Fund for the appropriate amount, and
(ii) submit the required information for any Tort Claimant to the appropriate
agency of the United States government. To assist the Trustee, the Parties agree
that the plan of reorganization as to SJOP shall provide as follows:
2.3.1 Before the Trustee will pay any portion of any Tort Claim to any
Tort Claimant, that claimant must provide a third-party vendor, which vendor '
has been approved by the Official Committee of Unsecured Creditors or the
Trustee (('Approved Vendor") or, if no Approved Vendor has been retained by or
on behalf of an Tort Claimant, the Trustee, with his or her name, date of birth,
Social Security Number or Health Insurance Claim Number (together, the
~/Personallnformation"), a signed Social Security Release Form or a Medicare
Release form, or both, when requested by the Approved Vendor or the Trustee,
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as the case may be, and a~y other information or documents reasonably
'required to comply ~ith Sections 2.3.2, 2.3.3, and 2.3.4.
2.3.2 Each Tort Claimant who claims that he or she is not a Medicare
Beneficiary expressly au~horizes the Approved Vendor or the Trustee, as the case
may be, to use the Personal Information to submit a query to the Social Security
Administration to verify whether he ~r she is a Medicare Beneficiary. Before the
Trustee will pay any portion of any Tort Claim to a Tort Claimant who claims that
he or she is not a Medicare Beneficiary, the Tort Claimant will provide a letter
from an Approved Vendor supported by documentation from the Social Security
Administration, ~eceived within sixty (60) days prior to the Trustee making such
payment or, if no Approved Vendor has been retained by or on behalf of a Tort
Claimant, documel"!tation from the Social Security Administration received within.
sixty (60) days prior to the Trustee making sUJ:h payment,'confirming that,the
Abuse Tort' is not a .Medicflre BenefiCiary. In the absence of such a' confirming
letter or documentation, each Tort Claimant will be presumed to be a Medicare
Beneficiary.
2.3.3... Each
Medicare Beneficiary expressly authorizes the Approved
,
Vendor or the Trustee, as the case may be, to use the Personal Information to
submit a query to the Centers for Medicare and Medicaid Services ("CMS"), the
CMS Coordination of Benefits Contractor (ItCOBC");
the Medicare
- - and/or
,
Secondary Payer Recovery Contractor (IIMSPRC") to determine the amount of
each and every Conditional Payment, if any, subject to reimbursement by a
"primary plan./I Before the Trustee will pay any portion of any Tort Claim to a
Medicare Beneficiary, such Medicare Beneficiary, must provide the Trustee with
a letterfrom the MSPRC ("MSPRC Letter") received within ,sixty (60) days prior to
the Trustee making such payment: (a) setting forth the Conditional Payment
estimate made to or on behalf of the Medicare Beneficiary that is subject to
reimbursement by a "primary plan," as the phrase is defined in Sep:ion
1395y(b)(2} ofthe MSPA; or (b) stating that no such Conditional Payment has
been made to or on behalf of the Medicare Beneficiary. In the event that the
MSPRC Letter sets forth a Conditional Payment estimate, no payment shall be
made to such Medicare Beneficiary I?efore the Trustee sets aside a reserve for
the full amount of the Conditional Payment estimate, or pays a negotiated
amount agreed to by the MSPRC and the Medicare Beneficiary. If the Trustee
sets aside a reserve for the full amount of the Conditional Payment estimate, .
that reserved amount shall be withheld from the payment to the Medicare
Beneficiary until the Conditional Payment estimate has been paid in full or a
negotiated amount that has been agreed to by the MSPRC and the Medicare
Beneficiary has been paid.

.",

I..
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2.3.4 The failure by one or more Medkare Beneficiaries or other Tort
Claimants to comply with these provisions shall not delay or impair the payment
by the Trustee to any other Medicare Beneficiary or other Tort Claimant
complying with these provisions.
2.3.5 If the Tort Claimant is the estate of a Tort Claimantr then the
letters or documentation required pursuant to Sections 2.3.2 and 2.3.3 need not
be received by the Trust~e within sixty (60) days of the date of payment by the
Trustee to such c1aimantr' providedthat the date of death of the Tort c;laimant is
at least sixty (60) days prior to the date of such lett~rs or documentation.
2.3~6 Notwithstanding any of the above r a Tort Claimant can elect to
provide the Trustee with the documentation from the Social Security
Administration required pursuant to section 2.3.2r or a Medicare Beneficiary can
elect to provide the Trustee with the letter from MSPRC required pursuant to
section 2.3.3 r without retaining an Approved Vendor and, without providing an
Approved Vendor or the Trustee with his or her Personallnformation r except to
the extent that such information is disclosed in such documentation or letter.

3.

CONDITIONS PRECEDENT TO SAFECO'S PAYMENT

3.1

Timing of Payment. Safecors obligati,?n to pay the Settlement Amount in Section
2.1 above is expressly conditioned on the SJOP having obtained both the
Approval Order and the Plan Confirmation Order. Court deferral of entry of the
Appr,oval Orderr in whole or in partr until entry of the Plan Confirmation Order is
not a failure' of this condithm.

3.2

Approval Order. Within fourteen (14) days after the SJOP and Safeco have
executed this Agreementr the SJOP shall file the Procedures Motion.
3.2.1 Within five (5) days after the Court enters an order approving the
Procedures Motion r SJOP shall file the Approval Motion. The Approval Motion
shall seek entry of the Approval Order.
3.22 If any objections to the Approval Motion are filed,with the
Bankruptcy Courtr the SJOP shall file a written response, in a form acceptable to
Safeco, and shall take all reasonable steps to defend against any appeal r petition,
motion, or other challenge to the Bankruptcy Court's entry of the Approval
Order. Safeco will cooperate with the SJOP, including making all appropriate
submissions.

3.2.3 Written notice ofthe Approval Motion shall be provided to all
known claimants (including all Tort Claimants and other clajmants who have filed
proofs of claimr all Tort Claimants scheduled by the SJOP, counsel for the Official
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Committee of Unsecured Credi~ors, the Future Claimants-Representative
appointed pursuant to Order entered August 10, 2009 [Doc 412]), all Persons
who have filed notices of appearance in the Reorganization Case, all entities
known to have provided general liability insurance to the SJOP, and the Other
Releasing Parties. All claimants, including Tort Claimants, shall be served at the
addtess shown on their proofs of claim or to their counsel of rec;ord (with a
single'notice to any counsel of record who represents multiple Tort Claimants
constituting notice to all that counsel's clients who are Tort Claimants) or, if no
proof of claim was filed, then at the addres5 on SJOP's schedules. Counsel for
each Tort Claimant shall, also be served. ,Known Tort Claimants, to the extent of.
record, shall be served even if not sche~uled or the subject of a proof of claim, to
the extent known to SJOP. The General Curia of the Society of Jesus shall be
given notice by international mail c/o Fr. Adolfo Nicholas at his official address in
Rome, Italy, with a copy to its Portland-based counsel in the Reorganization
Case. Any and all co-defendants and their counsel (to the extent of record) in
any pre-petition litigation brought by Tort Claimants shall also be given notice at
the last address shown on any filed appearance or, if such co-defendant is
proceeding pro se, then to the last address of record for such pro se codefendant. The notice of intent to seek entry of the Approval Order also shall be
published, at Safeco's expense, twice in the USA Today, Oregonian, Anchorage
Daily News, Fairbanks Daily News-Miner, Seattle Times, Spokesman-Review,
Missoulian, and Idaho Statesman, in a form and at a time agreed to by the

Parties or as ordered by the Bankruptcy Court.
3.3

Plan Confirmation Order. In conjunction with the Reorganization Case, the SJOP
shall seek and obtain entry of a Plan Confirmatior:J Order, which order must be in
all respects consistent with this Agreement and contain no provisions that
diminish or'impair the benefit of this Agreement to Safeco. In so doing, SJOp's
efforts shall include: (i) proposing a plan of reorganization and seeking a
confirmation hearing on an appropriately timely basis; (ii) urging the Bankruptcy
Court to overrule any objections and confirm a proposed plan; and (iii) taking all
reasonable steps to defend against any appeal, petition, motion, or other
challenge to the Bankruptcy Court's entry of a Plan Confirmation Order. Prior to
entry of a Plan Confirmation Order, the SJOP shall oppose any motion to lift any
stay as to any Tort Claim. In the event the Bankruptcy Court lifts the stay as to
any Tort Claim prior to tre plan Confirmation Order, the SJOP shall defend that
Tort Claim to the extent that such Tort Claim would have been covered bya
Policy, which indemnity and defense expenses shall be paid by Safeco and
deducted from the Settlement Amount. The form and manner of notice of the
hearing to confirm the plan of reorganization as to SJOP and the form and
manner of not~ce of the hearing as to the adequacy of the disclosure statement
pertaining thereto are subject to advance approval by Safeco, which approval
cannot be unreasonably withheld. In the event the SJOP fails to defend that Tort
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Claim, then Safeco shall hav.e the right, but not the duty, to defend and/or:
indemnify that Tort Claim pursuant to the terms and conditions of the applicable
Policies and any such costs for defense or indemnitY shall be deducted from the
Settlement Amount. In such event, SJOP will cooperate with Safeco in the
defense and/or indemnification of such Tort Claim, and Safe co agrees not to
settle any such Tort Claim without the express consent of the Commi!tee of
Unsecured Creditors.
3.4

4.

CONDITIONSTO AGREEMENT

4.1

4.2

5.

The Plan of Reorganization. The plan of reorganization as to the SJOP must be in
all ~espects consistent with this Agreement and contain no provis.ions that
diminish or impair its, benefit to Safeco. $uch plan of reorganization shall provide
for damages, injunctive relief, attorneys' fees, costs, arid expenses in favor of '
Safeco against the Trust in the event of a violation or breach of the undertaking
in Section 2.3 of this Agreement.

This Agreement shall be subject to the following conditiol1s: in the event (i) the
Bankruptcy Court dismisses the Reorganization Case or converts it to a case
under Chapter 7 of the Bankruptcy Code prior to the entry of a Plan
Confirmation Order; or (ii) one or m!;>re of the conditions ("Dismissal
Conditions") identified in Section 4.2,below occurs, then either the SJOP (subject
to Court approval unless the Reorganization Case is dismissed) or'Safeco may
terminate this Agreement by prompt written notice to the other Party. Upon
termination of this Agreement, the releases prOVided in Section 5 of this
Agreement shall become null and void, and the SJOP or Safeco shall retain all of
their rights and obligations with respect to the Policies, which shall be reinstated
as if this Agreement had never been drafted or executed.
Dismissal Conditions for purposes of Section 4.1 ofthis Agreement are: (i) the
failure ofthe SJOP, after a good faith effort, to obtain, by December 31,2011, a
Confirmation Order, provided, however, that this date shall be extended by up to
one year at the request of either the SJOP or Safeco and may be extended
further by the consent of both Parties and the Official Committee of Unsecured
Creditors,which consent shall not be unreasonably withheld; 'or (ii) the
agre~ment of Safeco ani:! the SJOP that the SJOP should seek dismissal of the
Reorganization Case.

RELEASES AND SALE FREE AND CLEAR

5.1

From and after the EffectiVe Date, neither the SJOP nor any Other Releasing
Party shall commence against Safeco orthe Safeco Released Parties any action,
suit, or proceeding of any nature whatsoever with respect to any matter,
conduct, transaction, occurrence, fact, or other circumstance alleged in, arising
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,Put of, connected with,-or in any way rela:ting to any Policy or Tort Claim, or
Safeco's handling tliereof, unless this Agreement is properly terminated
pursuant to Section 4 above.
5.2

Subject to entry of the Approval Order and the Plan Confirmation Order as Final
Orders, and the payment of the sum set forth in Section 2.1, and without any
further action by the Parties, the SJOP and the Other Releasing Parties, on the
one hand, and Safeco and the Safeco Released Parties, on the other hand, each
hereby fully, filially, and completely remises, releases, acquits, and forever
discharges, as of the Effective Date, the other, and each of them, from any and
all past, present, or future Claims in connection with, relating to or arising out of,
in any manner or fashion, the Policies, including Claims that are actual or alleged,
known or unknown, accrued or unaccrued, suspected or unsuspected (including
Tort (Iaims, E~ra-Contractual CI 9ims, reimbursement obligations for Conditional
Payments under the MSPA, and all Claims relating to, or arising out of the
Reorganization Case), whether such Claims s~ek compensatory damages,
punitive damages, exemplary damages, statutorily multiplied damages,
attorneys' fees, interest, costs, or any other type of monetary or nonmonetary
relief.

5.3

The SJOP, the' Other Releasing Parties, Safeco, and the Safeco Released Parties
agree that, as set forth in the Approval Order, Safeco hereby buys back the
Safeco Policies free and clear of all liens, encumbrances, and other Interests (as
set forth in the Approval Order) of any Person, including all rights and Interests
of the SJOP; all Other Releasing Parties; and any other Person claiming by,
through, or on behalf of the SJOP; any other insurer; any Tort Claimant; and the
General Curia of the Society. of Jesus. This sale is pU.rsuant to Sections 363(b) and
363(f) of the Bankruptcy Code. The Parties, Other Releasing Parties, .an~ Safeco
Released Parties acknowledge and agree that (i) Safeco is a good faith· purchaser
of the Safeco Policies within the meaning of Section 363(m) of the Bankruptcy
Code and (ii) the consideration exchanged constitutes a fair and reasonable
settlement of the Parties' disputes and oftheir respective rights and obligations
relating to the Safeco Policies and constitutes reasonably eqUivalent value. The
Parties, Other ReleaSing Parties, and Safeco Released Parties agree (as set forth
in the Approval Order) that the releases in this Agreement and the policy
buyback comply with the Bankruptcy Code and applicable non-bankruptcy laws.
The Parties, Other Releasing Parties, and Safeco Released Parties agree (as set
forth in the Approval Order) that, upon the payment of the Settlement Amount
by Safeco, the Policies shall be terminated and of no further force and effect.
The Parties, Other Releasing Parties, and Safeco Released Parties further agree
that Safeco's payment of the Settlement Amount constitutes Safeco's full and
complete performance'of any and all obligations under the Policies owed to any
of the Other Releasing Parties and exhausts all limits of liability of the Policies.
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The Parties, Other Releasing Parties, an~ Safeco Released Parties agree that all
rights, title, or interest the SJOP or Other Releasing Parties may have had, may
presently have, orin the'future may have in the Policies are released pursuEmt to
the terms of this Agreement. The Parties, Other Releasing Partiesl and Safeco
Released Parties further agree that the SJOP accepts the Settlement Amount in
full and complete satisfaction of aIJ Safeco's pastl present, and future obligi',ltions
to the SJOP and the Other Releasing Parties, or any of them, under the Policies
, or ~rising therefrom, as to any and all Claims for insurance coverage, or policy
benefits of any nature whatsoever, whether legal or eq!litable, known or
unknown, susp~cted or unsuspected, fixed or contingent, and regardless of
whether or not such claims are in any way related to, connected with, based on,
or arise out of the Tort Claims, the Reorganization Case, or otherwise under the
Policies.

6.

5.4

If, eontr:ary to the specific int~nt of the Parties, Other Releasing Parties, and
Safeca Released Parties"any Claims released pursuant to Section 5.2, including
any Insurance Coverage Claim, are deemed to survive this Agreement, even
though they are encompassed by the terms of the release set forth in this
Sectipn 5 of this Agreement, the Parties, Other Releasing Parties, and Safeco
Released Parties hereby forever, expresslYI and irrevocably waive entitlement to
and agree not to assert any and all such Claims. IfI contrary to the specific intent
of the Parties, Other Releasing Parties, and Safeco Released Parties, CMS makes
a claim against Safeco, sueh claim or. its resolution shall not be deemed a breach
of this Agreement.

5.5

The releases set forth in ~his Section 5, as well as all other provisions in this
Agreement, are not intended to apply to or have any effect on Safeeo's right to
reinsurance recoveries under and reinsurance treaties, certificates, or contracts
that cover losses ariSing under or in connection with the Policies.

5.6

Nothing in this Section 5 is intended to, nor shall be construed to, release, waive,
re'linquish, or otherwise affect-the Parties' rights and obligations under this
Agreement.

REPRESENTATIONS AND WARRANTIES OF THE PARTIES

6.1

Each of the Parties, the Other Releasing Parties, and the Safeco Released Parties
separately represents and warrants as follows:
6.1.1 To the extent it is a corporation, including a non-profit
corporation, or other legal entity, it has the reqUisite power and authority to
enter into this Agreement and to perform the obligations contemplated by this
Agreement, subject only to approval of the Bankruptcy Court;
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6.1.2 Subject to entry of the Approval Order and Plan Confir.mation
Order as Final Orders, the execution and delivery of, and. the p~rformance of the
obligations contemplated by, this Agreement have been approved by duly
authorized representatives of the Parties, the Other Releasing Parties, and the
Safeco Released Parties and by all other necessqry actions of the 'Parties, Other
Releasing Parties, and Safeco Released Parties; and
6.1.3 This Agreement has been thoroughly negotiated and analVZEld by
counsel to the PartIes and has been executed an.d delivered in good faith,
pursuant to arm's lerigth negotiations and for value and valuable consideration.
6.2

Each of the Parties, Other Releasing Parties, and Safeeo Released Parties has
conducted and completed a thorough and good faith search for any policy of
insurance that might 'exist, or other evideDce of any such policy of insurance,
under which Safeco was or might be an insurer of SJOP or of any Other Releasing
Party for any Tort Claim. Other than the Policies, no other policies of insurance
have been located.

6.3

The person(s) executing this Agreement on behalf of each Other RelE!aslngParty
or Safeco Released Party represents and warrants that he/she has received .
authority from such Other Releasing Party or Safe co Released Party, as the case
may be, to execute this Agreement on its behalf and to provrde the releases
identified in Section 5 above on behalf Of such Other Releasing Party or Safeco
Released Party.
Subject to the provisions of Sections 2.3.1 through 2.3.6, the SJOP agrees that
the Trust and any plan of reorganization as to 5JOP shall provide that the
Settlement Amount shall be used solely for payment of indemnity and expenses
relating to reimbursing the United States government for reimbursement
obligations for Conditional Payments made pursuant to the MSPA applicable to
any given Medicare Beneficiary and, after satisfaction thereof, to such Medicare
Beneficiaries, Tort Claimants and the attorneys for Tort Claimants.

7.

ACTIONS INVOLVING THIRD PARTIES

7.1

For purposes of supporting the release granted in Section 5 and the
extinguishment of any and all rights under the Policies resUlting from the
purchase and sale thereof contemplated by this Agreement, the SJOP and each
Other ReleC!sing Party hereby agrees as follows:
7.1.1 In the event that any other insurer of the SJOP or Other ReleaSing
Parties obtains a judicial determination or binding arbitration award that it is
entitled to obtain a sum certC!in from Safe co as a result of a claim for
contribution, subrogation, indemnification, or other similar claim against Safeco
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for Safeco's alleged share or equitable share, or to enforce subrogation rights, if
any, of the defense and/or indemnity obligation of Safeco for any Claims or
reimbursement obligations for Conditional Payments released or resolved
pursu~nt to this Agreement, the SJOP or Other Releasing 'party(ies), as
applicable, shall voluntarily reduce its judgment or Claim against, or settlement
with, such other insurer(s) to the extent n~cessary to effectuate such
contribution, subrogation, indemnification, or other claims against Safeco. To
. ensure that such a reduction is accomplished, Safeco shall be entitled to assert
t~is Section as a defense to any action against Safeco brought by any other
insurer for any such portion of the judgment or Claim and shall be entitled to
request the court or appropriate tribunal issue such orders as are necessary to
effectuate the reduction to protect Safecoand the Safeco Released Parties from
any liability for the judgment or Claim. Moreover, if a non-settling insurer ~?serts
that it has a Claim for contribution, indemnity, subrogation, or similar relief
agains~ Safeco, such Claim may be asse:rted aS,a defense against the Trust (und~r
a plan of reorganization as to SJOP contemplated by the Agreement) in any
coverage litigation (and the Trust may assert the legal and equitable rights of
Safeco in response thereto); and to the extent such a Claim is determined to be
valid by the court presiding over such action, the liability of such non-settling
insurer to the Trust (or SJOP) shall be reduced dollar for dollar by the amount so
determined.
7.2

8.

Safeco shall not seek reimbursement for any payments it is obligated to make
under this Agreement under theories of contribution, subrogation,
indemnification, or similar relief from any other insurer ofth~ SJOP unless that
other insurer first seeks contribution, subrogation, indemnification, or similar
relief from Safeco. The SJOP shall use its reasonable best efforts to obtain from
all insurers with which it settles agreements similar to those contained in this
Section 7; prOVided, however, that the failure of the SJOP, despite its reasonable
best efforts, to obtain such an agreement from any insurer with Which it settles
will' not be a basis to terminate this Agreement or excuse Safeco from
performing its obligations hereunder, including, without limitation, payment of
the Settlement Amount.
'

MISCELLANEOUS

8.1

In the event that any proceedings are commenced to invalidate all or any part of
this Agreement, the Parties, Other Releasing Parties, and Safeco Released Parties
agree to cooperate fully to oppose such proceedings. In the event that any ,
action or'proceeding of any type whatsoever is commenced or prosecuted by
any Person not a Party to this Agreement to invalidate, interpret, or prevent the
validation, enforcement, or carrying out of all or any of the provisions of this
Agreement, the Parties, Other ReleaSing Parties, and Safeca Released Parties
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mutually agree" represent, warrant, and covenant to cooperate fully in opposing
such action or proceeding.
8.2

Within fourteen (14) days after payment by Safeco, Safeco shall file a motion to
dismiss the Adversary Coverage Proceeding with prejudice and with each Party
to bear its own costs, expenses, and attorney's fees. The SJOP shall coop'erate
with Safeco in seeking such dismissal.

8.3

Each Party, Other Releasing Party, and Safeco Released.Party agrees to.take such
steps and to e~ecute any documents as may be reasonably necessary or proper
to effectuate the purpose and intent of this Agreement and to preserve its
validity and enforceability.

8.4

The Parties, Other Releasing Parties, and Safeco Released Parties sh.all cooperate
with each other in connection with the Procedures Motiqn, the Approval
Motion, the Approval Order, the Plan Confirmation Oraer, and the
Reorganization Case. Such cooperation shall include consulting with each other
upon request concerning the status of proceedings and providing each other
with copies of requested pleadings, notices, proposed orders, and other
documents relating to such proceedings as soon as reasonably practicable prior
to any submission thereof to the Bankruptcy Court; prQvided, however, that
nothing contained in this Section shall obligate any Party to provide to the other
Party any information that is' otherwise subject to the attorney-client privilege or
work-product doctrine. It is understood and agreed that in addition to the
protections set forth in Sectio~ 8.7 below, all negotiations leading up to this
Agreement, and all prior drafts of this Agreement, are subject to the mediation
order entered by the Bankruptcy Court in the Reorganization Case and the
confidentiality order imposed by the mediator.

8.5

This Agreement c.onstitutes a single integrated written contract that expresses
. the entire agreement and understanding between the Parties, the Other
Releasing Parties, and the Safeco Released Parties. Except as otherwise expressly
provided herein, this Agreement supersedes all prior communications,
settlements, and understandings between the Parties, the Other Rele'asing
Parties, and the Safeco Released Parties, and their representatives, regarding the
matters addressed by this Agreement. Except as explicitry set forth in this
Agreement, there are no representations, warranties, promises, or inducements,
whether oral, written, expressed, or implied, th.at in any way affect or condition
the validity ofthis Agreement o'r alter or supplement its terms. Any statements,
promises, or inducements, whether made by any party or any agents of any
party, that are'not contained in this Agreement shall not be valid or binding. Any
changes fa this Agreement must be made in writing and with the consent of the
Parties, Other Releasing Parties, and Safeco Released Parties.
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8.6

By entering into this Agreement, none of Parties has waived or shall be deemed
to have waived any rights, obligations, or positions it or they have asset:ted or
may in the future assert in. connection with any matter or Person outside the
scope of this Agreement. SJOp's and the Other Releasing Parties' respective
. rights under policies of insurance issued by insurers other than Safeco shall not
be affected by this Agreement (except to the extent expressly stated in Sectio~
7.1 of this Agreement). No part of this Agreement, its negotiation, Dr its
performance may be used in any manner in any action, suit, or proceeding by
any Person as evidence of the rights, duties; or obligations of any of the Parties
with respect to matters or Persons outside the scope of this Agreement. All
actions taken and statements made by the Parties, Other Releasing Parties,
and/or Safeco Released Parties, or by their representatives, relatin~to this .
Agreement or participation inthis Agreement, Including its development and
implementation, shall be without prejudice or value as precedent and shall not
be ,-!sed as a standard by which other matters may be judged.

8.7

This Agreement represents a compromise of disputed Claims and shall not be
deemed an admission or concession by any Party of liability, CUlpability,
wrongdoing, or insurance coverage. Settlement negotiations leading up to this
Agreement and all related discussions and negotiations shall be deemed to fall
within the protection afforded to compromises and to offers to compromise by
Rule 408 of the Federal Rules of Evidence and any parallel state law provisiol]s ..
.Any evidence of the negotiations or discussions associated with this Agreement
shall be inad missible in any action or proce!=ding for purposes of establishing any
rights, duties, or obligations of the Parties, except in 0) an action or proceeding
between or among the Parties to enforce the terms of this Agreement Dr (ii) any
possible action or proceeding between Safeco and any of its reinsurers. This
Agreement shall not be used as evidence or in any other manner, in any court Dr
dispute resolution proceeding, to create, prove, or interpret Safeco's obligations
under the Policies to the SJOP Dr to any other Person or any Claims of any Party
against Safeco.

8.8

Neither this Agreement nor the rights and obligations set forth in this Agreement
shall be assigned without the prior written consent of thE;! other P.arties, except
an assignment that occurs as a matter of law by virtue of a merger of a Party
with another corporation or entity. The SJOP covenants that it has not and will
not assign any right, interest, or action on the Policies to any Person.

8.9

Section titles and/or headings contained in this Agreement are included only for
ease of reference and shall have no substantive effect.

8.10

All notices, demands, or other communication to be provided pursuant to this
Agreement shall be in writing and sent by FedEx or other overnight delivery
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service, costs prepaid, to the Parties at the addresses set forth below, or to· such
other person or address' as any of.them may designate in writing from time to
time:
If to Safec6:
Terri Yahia
Senior Corporate Counsel- CERC
c/o LIBERTY MUTUAL INSURANCE COMPANY
Complex and Emerging Risks Claims Department
175 Berkeley Street
Boston, MA 02116
Fax: (617) 574-5974
With a copy to:
. Robert B. Millner
SNR DENTON US LLP
233 South Wacker Drive
Suite 7800
Chicago, IL 60606
Fax: (312) 876-7934
and
·Susan A. Stone
SIDLEY AUSTIN LLP
One South Dearborn Street
Chicago, IL 60603
Fax: (312) 853-7036
If to the SJOP:
Fr. Patrick J. Lee, S.J.
c/o SOCIETY OF JESUS, OREGON PROVINCE
3215 SE 45th Avenue
Portland, OR 97206
Fax: (503) 228-6741
and
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William L Lockyear
c/o SOCIETY OF JESUS, OREGON PROVINCE·
3215 SE 45th Avenue
Portland~ OR 972.06

Fax: (503) 228-6741
With a copy to:
Howard M. Levine
Thomas W. Stilley
SUSSMAN SHANK LLP
1000 SW Broadway
Suite 1400
Portland, Oregon 972.05-3089
Fax: (503) 2~8-0130

I.

and

f

James R. Murray
DICKSTEIN SHAPIRO LLP
1825 Eye Street NW
Washington, DC 20006-5403
Fax: (202) 420-2201
If to Official Committee for the Unsecured Creditors:
Jal}1es I. Stang
Pachulski Stang Ziehl & Jones LLP
10100 Santa Monica Boulevard, 11th Floor
Los Angeles, CA 90067-4100
Fax: (310) 772.-2354
with a copy to:
Paul A. Richler
Morgan Lewis

& Bockius LLP

300 South Grand Ave, 2.2.nd FL
Los Angeles, CA 90071-3132
Fax: (213) 612.-2501
and to counsel for the Trust after it comes into existence, if different from the
address of counsel for the Official Committee of Un'secured Creditors.
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8.11

This Agreement may be executed in mUltiple counterparts, all of Which together
shall constitute on~ and the same instrument. This Agreement may be executed
and 'delivered by facsimile, which facsimile counterparts shall be deemed to be
originals.

8.12

The Parties agree that nothing contained in this Agreement shall be deemed or
construed to constitute (1) an admission by Safeco that the SJOP, the Other
Releasing Parties, or any other. Person was or is entitled to any insurance
coverage under the Policies or as to the validity of any of the positions that have
been or could have been asserted, by the SJOP, (2) an admission-by the SJOP as
to the validity of any ofthe positions or defenses to coverage that have been or
could have been asserted by Safeco or any Claims that have been or could have
been asserted by the SJOP against Safeco, or (3) an admission by the SJOP or
Safeco of any liability whatsoever with respect to any of the Tort Claims.

8.13

All of the entities 1flduded in the definition of Safeco and Safeco Released Parties
an;'! intended beneficiaries of this Agr.eement. The Parties agree that, except as
set forth in the preceding sentence or otherwise set forth in this Agreement,
there are no third-party beneficiaries of this Agreement.

8.14

Except as otherwise provided in this Agreement, each Party shall be responsible
for their own fees and costs incurred in conjunction with the Reorganization
Gase or this Agreement.

8.15

The Bankruptcy Court in the Reorganization Case shall retain exclusive
jurisdiction to interpret and enforce the provisions ofthis Agreement, which
shall be construed in accordance with Oregon law.
[Remainder gf page left blank intentionally]
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IN WITN~SS WHEREOF, the.Parties.have duly executed this Agreement as oftne
last date indicated below.
On behalf of SAFECO (as defined herein)

By~ ~ff.k'~
.Cynthia R. Koehler

m'---

z.z., _
'2.c11
Date: -':"'_~_-'-_~
_ _ __
I

;.
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IN WITNESS WHEREOF, the Parties have duly. executed this Agreement as of the
last date indicated below.
On behalf of SAFECO RELEASED PARTIES (as defined herein)

By:~·/?k~
Cynthia R. Koehler

Date: m-;;x;.\.7 ZZ·, 2.0 IJ

Witness:~'
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The Official Committee of Unsecured Creditors [Doc 66] hereby (a) agrees that it
has not and will Ilot file or pursue any Avoidance Actions (as that phrase is defined in the Order
dated February 15/ 2011 [Doc 1016]), against Safeco or Safeco Released, Parties; and (b)
consents and agrees to the releases by the SJOP set forth in Section 5 of this Agreement to the
extent they release or purport to release any Avoidance Actions against Safeco or Safeca
Released Parties.

IN WITNESS WHEREOF, the Parties have duly executed this Agreement as of the
'last date indicated below.
On behalf of OFFICIAL COMMITTEE OF UNSECURED
CREDITORS
By:

b lWIA ~ ~ ~OJJ::)

~ame]

Title:,

~~sJ. ~~ t!.o\\V. at ()Vv~~
~,

Date:
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ElChibit 1
to Settlement Agreement, Release, and Policy Buyback
Joseph A. Field, OSB 94071
FIELD JERGER LLP
621 S.W. Morrison, Suite 1225
Portland, Oregon 97205
Tel. (503) 228-9115
joe@fieldjerger.com
Susan A. Stone (pro hC!c vice)
Daniel Neppl (pro hac vice)
SIDLEY AUSTIN LLP
One South Dearborn Street
Chicago, lIIinois 60603
Tel. (312) 853-7000
sstone@sidley.com
dneppl@sidley.com

J:

Robert B. Millner {pro hac vice}
Patrick C. Maxcy (pro hac vice)
SNR DENTON US LLP
233 South Wacker prive, Suite 7800
Chicago, Illinois 60606
Tel. {312} 876-8000
robert.millner@snrdenton.com
patrick.maxcy@snrdenton.com
Attorneys for Plaintiffs General Insurance Company of America,
American States Insurance Company, and Safeco Insurance Company of America

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF OREGON
Case No. 09-30938-elp11·
In re:

[PROPOSED] ORDER APPROVING
SETTLEMENT AGREEMENT WITH
SAFECO INCLUDING THE SALE OF
INSURANCE POLICIES
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A hearing having been held (the IIHearing"), to consider the motion, dated
2011 (the "Motion"), of the Society of Jesus, Oregon Province, an Oregon
non-profit religious corporation and the debtor and debtor in possession (the "SJOP" or the
"Debtor") in the above-captioned Chapter 11 reorganization case (the "Reorganization Case"),
for an order pursuant to 11 U.S.c. §§ 105 and 363 and Fed. R. Bankr. P. 2002,.6004, and 9019:
(i) authorizing the sjop to enter into a compromise and settlement with safeco 1 and Safe co
Released Parties pursuant to which the SJo'P and the Other Releasing Parties will release any
and all Claims arising out of, relating to, or in any way connected with the Policies, including,
without limitation, Tort Claims, Extra-Contractual Claims, and all Claims relating to or arising out
of the Reorgani!!ation Case that they may have now or in the future against safeco and/or the
safeco Released Parties; (ii) authorizing the sale of the Policies, free and dear of all Interests ofany Person, pursuant to the terms and conditions of that Settlement Agreement; Release, and
Buyback dated as of March -.-J 2011, between the SJOP and Other Releasing Parties, on the one
hand, and Safeco and the safeco Released Parties, on the other, a copy of which is annexed to .
the Motion as Exhibit 1 and incorporated by reference (the "Agreement"); (iii) approving the
Agreement and each of its terms; and (iv) requesting the findings and admissions set forth
herein. The Court having jurisdiction to consider the Motion and the relief requested therein in'
accordance with 28 U.S.C. §§ 157(b)(2) and 1334, and consideration ofthe Motion, the relief
requested therein, and the responses thereto, if any, being a core proceeding in accordance
with 28 U.s.C. § 157(b}; and the appearances of all interested parties and all responses and .
objections to the Motion, if any,.having been duly noted in the record of the Hearing; and upon
the record of the Hearing, the Motien, said responses and objections, if any; and after due
deliberation and sufficient cause appearing therefor, the Court hereby makes the following:
_ _ _ _ _ _ -.-J

FINDINGS OF FACT AND CONCLUSIONS OF LAw
JURISDICflON, FINAL ORDER, AND STATUTORY PREDICATES

1.
The findings and conclusions set forth herein constitute the Court's
findings of fact and conclusions of law pursuant to Fed. R. Bankr. P. 7052, made applicable to
this proceeding pursuantto Fed. R. Bankr. P. 9014.
2.
To the extent any of the follOWing findings of fact constitute conclusions
of law, they are adopted as such. To the extent any of the follOWing conclusions of law
constitute findings offact, they are adopted as such.
3.
The Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157
and 1334, and this matter is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A), (N), and

Capitalized terms used herein that are not otherwise defined her~in will have the same meaning as in the
Agreement.

1
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(0). Venue ofthi's case and the Mqtion if) this 'district is proper under 28 U.S.c. §§ 1408 and
1409.

4.
This Order constitutes a final and immediately appealable order within
the meaning of 28 U.s.c. § 158(a).
5.
The statutory predicates for the relief sought in the Motion are 11
U.s.c.§§ 105(a) anp 363 and Fed. R. Bankr. P. 2002;6004, and 9019.
RETENTION OF JURISDlcrlON '

6.
It is nf!cessary and appropriate for the Court to retain jurisdict~on to,
among other things, interpret ari'd enforce the terms and provisions of this Order and the
Agreement, andto adjudicate, if necess~ry, any and all disputes arising under or relating in'any
way to, or affecting, any bf the transactions contemplated under the Agreement. Suc~
Jurisdiction shall be retained even if the case is dosed and the case may be reopened for such
purpose.
NOTICE OF THE MOTION

7.
The SJOP has provided due and adequate notice of the Motion,
Agreement, and the subject matter thereof, including'the injunctions to protect Safeco and the
Safeco Released Parties to be included in the Plan Confirmation Order, to all known claimants
(including all Tort Claimants and other claimants who have filed proofs of claim, all Tort
Claimants scheduled by the SJOP, co.unsel for the Official Committee of Unsecured Creditors,
the Future Claimants Representative appointed pursuant to Order entered August 10, 2009
[Doc 412]), all Persons who have filed notices of appearance in the Reorganization Case, all.
,entities known to have provided general liability insurance to the SJOP, and the Other Releasing
Parties. The notice was served on all Claimants, including Tort Claimants, at the address shown
on their proofs of claim or to their counsel of record (with a single no~ice to al'ly counsel of
record who represents multiple Tort Claimants constituting notice to all that counsel's clients
who are Tort Claimants) or, if no proof ~f claim was filed, then at the address on 'SJOP's
schedules. Counsel for each Tort Claimant has also been served. Known Tort Claimants, to the,
extent of record, were served even if not sch'eduled or the subject of a proof of claim, to the
extent known to SJOP. The General Curia of the Society of Jesus was given notice by
international mail c/o Fr. Adolfo Nicholas at his official address in Rome, Italy, with a copy to its
Portland-based counsel in the Reorganization Case. Any and all co-defendants and their
.counsel (to the eXtent of record) in any pre-petition litigation brought by Ton: Claimants have
also been given notice at the last address shown on any filed appearance or, if such codefendant is proceeding pro se, then to the last address of record for such pro se co-defendant.
The SJOP also provided adequate notice to all other parties-in-interest by publication twice in
the USA Today; Oregonian, Anchorage Daily News, Fairbanks Daily News-Miner, Seattle Times,
Spokesman-Review, Missoulian, and Idaho Statesman.
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8.
No other or further notice is necessary. Notice of the Agreement and
Motioll is sufficient to bind, with respect to the relief ordered herein, all'known and unknown
creditors and claimants; including the Future Claimants Representative and all Persons whose
l'nterests he represents, and all Persons who receive non-publi,cation notice pursuant to
paragraph 7 ofthis Order. A reasonable opportunity to object or be heard with respect to the
Motion and the relief requested therein has been afforded to all known claimants and all ,
p'an;ies-in-interest. As to unknown creditors, the publication notice was "reasonahly calculated,
under al\ circumstan~es, to apprise interested parties of the peridency of the action and'afford
them the' opportunity to present the,ir objections/' Mullane v. Central Hanover Bank & Trust
CD., 339 U.s. 306, 314 (1950). The notice proVided to the,General Curia of the Society of Jesus
is ,sufficient for purposes of this settlement; notice to an attorney of a Tort Claimant Dr co, defendant of SJOP sued by a'Tort Claimant constitutes notice to the claimant represented by
the attorney. '
SOUND BUSINESS JUDGMENT AND REASONABLENESS

9.
The relief requested in the Motion is in the best interests of the SJOP, its
creditors, the holders of all Claims, incloding the holders of Tort Claims, and other parties-ininterest. The SJOP has demonstrated good, sufficient, and sound businessi purposes, cause, and
justifications for the relief requested in the Motion and the approval ofthe transaction
contemplated thereby. The settlement and compromise with Safeco and Safeco, Released
Parties embodied ill the Agreement, including, Without limitation, the sale of the Policies and
the release of claims !3S set forth therein are within the reasonable' range of litigation outcomes
if the SJOP and Other Releasing Parties were to litigate the matters resolved pursuant to this
Order and represent fair'and reasonable consideration for the sale of the Policies and release of
claims as set forth therein. The transaCtions contemplated by the Motion and Agreement are in
compliance with, and satisfy the requirements for, approval of a settlement or compromise
pursuant to Bankruptcy Rule 9019 and all applicable provisions of the Bankruptcy Code,
including without limitation Sections 105(a) and 363, and applicable non-bankruptcy laws.
GOOD FAITH OF INSURANCE POLICY PURCHASER

10.
The Agreement was negotiated and proposed, and has been entered into
by the Parties, in good faith, from arm's length bargaining positrons, and Without fraud or
collusion. The Parties were represented by counsel. The sale consideration and other
consideration to be realized by the SJOP pursuant to the Agreement is fair and reasonable.
Safeco is a good faith purchaser for value within the meaning of 11 U.S.c. §.363(m) aDd is
entitled to the protection thereof, and neither the Agreement nor the transaction
contemplated thereby are subject to avoidance under 11 U.s.C§ 363(n). None of the SJOP,
Other Releasing Parties, Safeco, or Safeco Released Parties has engaged in any conduct that
would cause or permit the Agreement, or the sale of the Policies, to be avoided under 11 u.s.c.
§ 363(n) or that would prevent the application of 11 U.S.C. § 363(m) or cause the application of
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11 U.S.c..§ 363{n).. Furthermore, if.! the absence of a stay pending appeal, if any, Safecowill be
acting in good f9i1;h within the meaning of 11 U.S.c. § 363{m) in consummating the
contemplat~d transactions at any time after entry of this Order.
SATISFACfION OF SECfION 363 AND OTHER
BANKRUPTCY CODE REQUIREMENTS

11.
The transactions contemplated by the Motion'and the Agreemerit are in
compliance with and satisfy all applicable provisions of the Bankruptq Code, including, without
limitation, 11 )).5.C. § 363.
12.
The SJOP may sell the Policies free and clear of Interests under 11 U.S.c. §
363{f) because,' in each case, one or more of the criteria set forth in sections 11,U.5.C. § ,
363{f)(1)-(5} have been satisfied. Those holders of Interests against any of the Policies and/or
Claims thereunder who did not object, or who w.ithdrew their. objections, to the Motion or the
relief requested therein are deemed to have consented pursuant to 11 U.s.C. § 363(f)(2}. Each
h,older of an Interest in the Policies, including any claim thereunder, can be compelled, in a legal
or equitabl~ proceeding, to accept a money satisfaction of such Interest as contemplated by 11
U.S.C. § 363(f)(5). The Claims and Interests held by persons whose Interests are represented by
the Future Claimants Representative are "claims" within the meaning of Section 101(5} ofthe
Bankruptcy Code.
'
13.
The sale ofthe Policies provides claimants, including holders ofTort
Claims, with adequate protection. In particular, the Tort Claimants will be able to pursue their
Claims against the Trust under a plan 'of reorganization as to SJ~P contemplated by this
Agreement. Accordingly, the sale of the Policies free and clear of Interests satisfies the
statutory prerequisites of 11 U.s.C. § 363(f). Moreover, if a non-settling insurer asserl;s that it
has a CI?im for contribution, indemnity, subrogation, or similar relief against Safeco, such Claim
may be asserted as a defense against the Trust (under a plan of reorganization as to SJOP
contemplated by the Agreement) in any coverage litigation (and the Trust may assert the legal
and equitable rights of Safeco in response thereto); and to the extent such a Claim is
determined to be valid by the court presiding over such action, the liability of such n'on-settling
insurer to the Trust (or SJOP) shall be reduced dollar for dollar by the amount so determined.
RELEASES

14.
In light of the terrrts ofthe Agreement, it is reasonable and appropriate
for the 5JOP and Other Releasing Parties to provide the releases set forth in the Agreement.
These releases comply with the Bankruptcy Code and other applicable laws. The consideration
given by Safeco hereunder constitutes valid and valuable consideration for the releases by 5JOP
and the Other Releasing Parties.
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No SUCCESSOR LIABILITY

15.
The transfer pursuant to the Agreement 'of the Policies does·not and will
not subject or expose Safeco or any Safe co Released Party to any liability, cl9im, cause of
action, or remedy by reason of such transfer under the laws of the United States, any state,
territory, or possession thereof, or the District of Columbia, based on, in whole or in part,
di~ectly or indirectlYrincluding, without limitation, any theory of tort, creditors' rights, equity,
antitrl:lst, 'envi~onmental, successor or transferee liability, labor law, de facto merger, or
substantial continuity.
No common identity.of officers or directors exists between Safeco or the
16.
Safeco Released Parties, on the one hand, and the SJOP or the Other Releasing Parties, on the
other hand.

.

.

.

17.
Safeco is purchasing the Policies pursuant to the Agreement and this
Order. Safeco is not purchasing any other assets of the SJOP or the .Other Releasing Parties.
Safeco shall not have any responsibility or liability with respect to any of the other assets of the
SJOP or the Other Releasing Parties.
18.
A sale of the Policies other than one free and clear of Interests would
impact adversely on the SJOP and creditors and would be of substantially less benefit to the
estate of the SJOP.
SUPPLEMENTAllNJUNCfION

19.
Issuing a Supplemental Injunction under 11 U.s.c. §§ 105{a) and 363 is
essential to the reorganization ofthe SJOP. The SJOP and Safeco have agreed that a
supplemental injunction is a necessary prerequisite for their implementing the terms and
conditions of the Agreement, and Safeco will not consummate the sale ~fthe Policies in the
absence of a 'Supplementallnjunctil;m from this Court. Due and adequate notice of the
Supplemental Injunction has been provided by the notice of the motion.
20.
Safeco and the Safeco Released Parties shall be entitled to the benefit of
an injunction (the "Supplementallnjunction" as defined in the Agreement) in the Plan
Confirmation Order, providing that, pursuant to 11 U.S.C. §§ 105 (a) and 363, any and all
Persons and entities who now hold or who may in the future hold Claims or Interests of any
kind or nature against the SJOP, the other Releasing Parties, Si;lfeco, Safeco Released Parties, or
the Policies relating to or in connection with the Policies or Tort Claims are barred and
permanently enjOined from asserting such Claims or Interests against Safeco, any Safeca
Release'd Party, and/or the Policies. Notning in this paragraph shall bind the Court as to
approval of such an injunction In a plan 9f reorganization as to SJOP.
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For all of the foregoing and after due deliberation, IT IS ORDERED, ADJUDqED,
. AND DECREED THAT:

A.

The Motion is GRANTED and APPROVED in all respects.

B.
The Agreement and each ofits terms and conditions are hereby
approved, including without limitation the agreement of the Official Committee of Unsecured
Creditors as set forth on its signature page of the Agreement.
For the reasons set forth her.ein and pn the record .at the Hearing, all
objections to the Motion and the relief requested therein and/or granted in this Order that
have not been withdrawn, waived, or settled, and all reservations of rights included in such
objections are overruled on the merits.
C.

D.
.:rh.e SJOP is authorized, empowered, and directed to enter into the
Agreement, pursuant to 11 U.S.C. § 363(b) and other applicable provisions ofthe Bankruptcy
Code, to sell, transfer, and convey its Interest in the Poli.cies to Safe co in accordance with the
terms ·and su bject only to the conditions specified herein and in the Agreement. The transfer by
the SJOP or Other Releasing Parties of their respective Interests in the Policies ~hall vest Safeco
with all right, titl~, and Interest in and to the Policies, free .a·nd clear of all rights, Claims, and
Interests, including all Tort Claims, reimbursement obligations for Conditional Payments under
the MSPA, and Claims by other insurers for contribution, indemnity, subrogation, or similar
relief whether arising before or after commencement of this Reorganization Case and whether
arising by agreement, understanding, law, equity, or otherwise.
E.
The terms of the Agreement an~ approved in their entirety, and this
Order shall be binding upon the SJOP, all creditors of and claimants against the SJOP, Other
Releasing Parties, all Tort CI.aimants, all insurers who received notice of the motion, the Future
Claimants Representatives and all Persons whose Claims and Interests he represents, the
General Curia of the Society of Jesus, all co-defendants in pre-petition actions by Tort Claimants
against the SJOP, and all other Persons and entities as set forth in paragr.aph 8 supra, and each
of their successors and assigns. The sale of the Policies to Safeco shall constitute a legal, valid,
and effective transfer of the Policies and shall vest Safeco with all right, title, and Interest in and
to the Policies free and clear of all rights, claims, and Interests, effective as of the Effective
Date. The sale of the Policies to Safeco is subject to the Conditions to Agreement set forth in
Section 4 of the Agreement.
.
F.
The $118,000,000 cash purchase price under the Agreement shall be paid
by Safeeo as provided in the Agreement.
G.
The releases in the Agreement comply with the Bankruptcy Code and all
applicable state laws. The Agreement terminates the PoliCies pursuant to its terms, and the
Policies are of no further force and effect.
.
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H.
The sale of the Policies to Safeco under the Agreement will constitute
transfers far reasonably equivalent value and fair consideratian under the Bankruptcy Code and
the laws of the State of Oregon.
I.
The SJOP and the Other Releasing Parties and Safeca are each hereby
autharized to. take all actians and execute all dacuments and instruments that the SJOP, the
Other Releasing Parties, and Safeca deem necessary ar apprapriate to. implement and
""
effectuate the transactians cantemplated by the Agreement.
J.
'Pursuant to 11 U.s.c. §§.10S(a) and 363(f), as prpvided by the
Agreement, the Policies shall be and hereby are transferred to Safeco, free and clear of all liens,
encumbrances and other Interests of any Person, including all rights and Interests of SJOP; all
Other Releasing Parties; any other Pen;an claiming by, through, or on behalf of the SJOP; !=lny
other insurer; any Tort Claimant; and the General Curia af the Society af Jesus, whether arising
prior to or subsequent to the commencement of the Reorganization Case, and whether
imposed by agreement, understanding, law, equity, or otherwise (including, without limitation,
Interests in the Policies that purport to give to any party a right t;lr aption to effect any
forfeiture, modificatio.n, or terminatian af the Interest of the bankruptcy estate or Safeco, as
the case may be, in the Policies).

K.
Safeco is a gaod faith purchaser of the Policies and is entitled to (and is
hereby granted) all of the protections provided to good faith purchasers under 11 U.S.c. §
363(m). The transactions contemplate,d by the Agreement shall not be subject to avoidance.
under 11 U.S.c. § 363{n). All Persons are hereby enjoined from cammencing or cantinuing an
action seeking relief under 11 U.S.c. § 363(n) with respect to the Agreement and the
transactions contemplated thereby.
L.
Safeco and the Safeca Released Parties are nat, aDd shall not be deemed
to be, a successor to the SJOP or the Other Releasing Parties by reason of any theory of law or
equity or ?Is a result of the consummation of the transactians cantemplated in the Agreement.
,Safeco and the Safec,o Released Parties shall not assume any liabilities of the SJOP ~rthe Other
'
Releasing Parties.
M.
Pursuant to. Fed. R. Bankr. P. 9019, the releases and provisions set forth
in Sections 5.1- 5.6 of the Agreement ate expressly approved. All of the Claims released
therein are hereby dismissed and forever released effective as set forth under the Agreement.
N.
In the event that the Court approves a plari of reorganization for SJOP
that is cansistent with the Agreement, such plan shall pravide that the Trust is bound by the
Agreement, will include the Supplemental Injunction, will provide for the relief specified in
Section 3.4 of the Agreement, and will provide for the use of the Settlement Amount as
specified in Section 6.4 of the Agreement. In addition, any injunction in such plan that channels

EXHIBIT 2 TO SElTLEMENT AGREEMENT,

Page 8 of 10

RELEASE, AND POLICY BUYBACK

In re Society of Jesus, Oregon Province
D. Or. Sankr. Docket No. 09-3093S-elpl1

Exhibit A

Case 09-30938-elp11

Doc 1328

Filed 07/25/11

r

E)(ECUTION COpy

Tort Claims to the Trust will include Safeco as a thirty party' entitled to its'benefits and
protections.
,
0,
This Order shall be effective and enforceable immediately upon entry and
its provisions shall be self-executing and shall not be s;l:ayed Imder Fed. R. Bankr. P. 6004{h) or
any other applicable provision.

P.
Nothing in this Order or the Plan Confirmation Order shall bar or limit
Claims by a Tort 'Claimant against (a) the Society of Jesus (Rome), the Society of Jesus General
Curia, The Father Gen~ral ofthe .Society of Jesus {Rome} and his pr~decessors, and any
predecessors or successors to SJOP but only to the extent the liability of such pre-decessor or·
successor is entirely independent ofthe liability ofSJOP, any named insured in any contract of
insurance issued by. Sa~!=!co to SJOP, or any Other Releasing PartYi or (b) any insurance policy to
the extent covering Claims not barred or limited by the preceding subsectio!" {al.
Q.
This Court shall retain exclusive jurisdiction to interpret and enforce the
provisions of the Agreement and this Order in all respects and further to hear and determine
any and all disputes between the SJOP and/or the Other Releasing Parties and/or Safeco and/or
the Safeco Released Parties, as the case may be, a'nd any other Person; provided, however that
in the event the Court abstains from exercising or declines to exercisl;! such jurisdiction or is
without jurisdiction with respect to the Agreement or this Order, such abstention, refusal, or
lack of jurisdiction shall have no effect upon, and shall not control, prohibit, or limit the exercise
of jurisdiction of any other court having com'petent jurisdiction with respect to any such matter.
In,the event this.case has been closed, there shall be a right to have this case reopened upon ex
parte motion or application for such purposes.

R.

The prOVisions of this Order are nonseverable and mutually dependent.

S.
This Order'shall inure to the benefit of Safe co, the Safeco Released
Parties, the SJOP, the Other Releasing Parties and their respective successors and assigns and
shall be binding upon the SJOP and the Other Releasing Parties.
T.
Each and every federal, state, and local governmental agency or
department is hereby directed to accept for filing, recording or otherwise any and all
documents and instruments necessary and appropriate to consummate and/or evidence the
transactions contemplated by the Agreement and this Order.

EXHIBIT 2 TO SmLEMENT AGREEMENT,

Page 9 of 10

RELEASE, AND Poucy BUYBACK

hibitB
I;,.;. !t
~-:--

E:if.h.ibit_

In re Society of Jesus, Oregon Province
D. Or. Bankr. Docket No. 09-30938-elpl1

Exhibit A

..;.1....
3:;.;;·

Pf.I.ge2t2.. of j3

<L

Case 09-30938-elp11

Doc 1328

Filed 07/25/11

r
\

I

EXECUTION COpy

Dated: _ _ _ _ _.:...-' - - - 1 2011

United States Bankruptcy Judge

..
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EXHIBIT 2
to Settlement Agreement, Release, and Policy Buyback .
2

The following insurance policies and alleged insurance policies are included
. within the deifinition of Policies and we~e issued or allegedly issued by the following insurers:
Insurer

Policy No.

General Insurance Company of America a/s/i

CLP 17803

to Western Pacific Insurance Company
General Insurance Company of America a/s/i

CLP 24924

to Western Pacific. Insurance Company
Gen'erallnsurance Company of America

CP 200028

General Insurance Company of America

CP 202775

·Safeco Insurance Company of America·

CP 2203138

Safeco Insurance Company of America

CP 342813

Generallnsu~ance

CP 791745

Company of America
I

General Insurance Company of America

UL 751789

General Insurance Company of America

UL801172

General Insurance Company of America

UL 791745

General Insurance Company of America

CP 1188257A

General Insurance Company of America

CP 791745A

General Insurance Company of America

CP 791745B

General Insurance Company of America

CP 791745C

Safeco does not by this Exhibit or in this Agreement concede the existence, terms,conditions, or limits of any
Policy.

2
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Insurer

Policy No.

General Insurance Company of America

UL 791745A

Safeca Insurance Company of America

UL 791745B

Safeco Insurance Company of America

UL 791745C

General Insurance Company of America

CP 791745D

Safeca Insurance Company of America

UL 791745D

American States Insurance Company

02 CC 140 308-1

American States Insurance Company

01SU 096116

America!! States Insurance Company

02 CC 140308-2

American States Insurance Company

01 SU 096116-20

..:
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EXHIBIT 1.135 SETTLING INSURERS
1.

American States Insurance Company, General Insurance Company of America,

and Safeco Insurance Company of America, and each of their past and present
subsidiaries, parents, and affiliates. "Safeco" also includes all future subsidiaries,
parents, and affiliates of American States Insurance Company, General Insurance
Company of America, and Safeco Insurance Company of America, to the extent that
their liability is derivative of Safeco's liabilities under the policies, as "Policies" are
defined in the Safeco Settlement Agreement.
2.

Fidelity and Guaranty Insurance Company, Fidelity and Guaranty Insurance

Underwriters, Inc., American Equity Insurance Company, Travelers Indemnity Company
of Illinois, Travelers Companies, Inc. and Travelers Indemnity Company of Connecticut,
and each of their past and present subsidiaries, parents, and affiliates. "Travelers" also
includes all future subsidiaries, parents, and affiliates of Fidelity and Guaranty Insurance
Company, Fidelity and Guaranty Insurance Underwriters, Inc., American Equity
Insurance Company, Travelers Indemnity Company of Illinois, Travelers Companies,
Inc. and Travelers Indemnity Company of Connecticut, to the extent that their liability
arises out of liabilities under insurance policies ,issued by Fidelity and Guaranty
Insurance Company, Fidelity and Guaranty Insurance Underwriters, Inc., American
Equity Insurance Company, Travelers Indemnity Company of Illinois, Travelers
Companies, Inc. and Travelers Indemnity Company of Connecticut, or any of their past
or present subsidiaries, parents, or affiliates.
3.

Western World Insurance Company, and its past and present subsidiaries,

parents, and affiliates. "Western World" also includes all future subsidiaries, parents,
and affiliates of Western World Insurance Company, to the extent that their liability is
derivative of Western World's liabilities under the Western World Policies.
F:\CLlENTS\19620\004\PLAN & DISCLOSURE STATEMENT\PLAN EXHIBIT 1.135.DOC
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SETTLEMENT AGREEMENT, RELEASE, AND POLICY BUYBACK
This Settlement Agreement, Release, and Policy Buyback ("Agreement") is
hereby made between and among the Society of Jesus, Oregon Province (the "SJOP" as defined
in paragraph 1.1.28 below) and the Other Releasing Parties (as defined in paragraph 1.1.16
below), on the one hand; and Fidelity and Guaranty Insurance Company, Fidelity and Guaranty
Insurance Underwriters, Inc., American Equity Insurance Company, Travelers Indemnity
Company of Illinois, and Travelers Indemnity Company of Connecticut (collectively, "Travelers"
in paragraph 1.1.25 below)i on the other hand.

RECITALS
WHEREAS, numerous individuals have asserted claims against the SJOP and
certain Other Releasing Parties for injuries they allegedly suffered due to sexual and/or physical
abuse and/or other misconduct by priests and/or other individuals allegedly negligently hired,
supervised, or maintained by the SJOP (the "Tort Claims" as defined in paragraph 1.1.31 below);
and
WHEREAS, Travelers issued or allegedly issued certain insurance policies to or for
the benefit of the SJOP and/or the Other Releasing Parties (the "Policies" as defined in
paragraph 1.1.21 below); and
WHEREAS, certain disputes between, on the one hand, the SJOP and the Other
Releasing Parties and, on the other hand, Travelers and the and the Travelers Released Parties
(as defined in paragraph 1.1.26 below) have arisen and/or would be likely to arise in the future
concerning Travelers' position regarding the nature and scop'e of its responsibilities, if any, to
provide coverage to the SJOP and/or any of the Other Releasing Parties under the Policies in
connection with the Tort Claims (the "Coverage Disputes" as defined in paragraph 1.1.8 below);
and
WHEREAS, the SJOP filed a voluntary petition for reorganization under Chapter
11 ofthe Bankruptcy Code (as defined in paragraph 1.1.3 below) on February 17, 2009 (the
"Petition Date" as defined in paragraph 1.1.19 below), in the United States Bankruptcy Court
for the District of Oregon (the "Reorganization Case" as defined in paragraph 1.1.24 below);
and
WHEREAS, the SJOP and the Other Releasing Parties, on the one hand, and
Travelers and the Travelers Released Parties, on the other hand, without any admission of
liability or concession of the validity of the positions or arguments advanced by each other, now
wish to compromise and resolve fully and finally any and all Coverage Disputes and any and all
other disputes between them; and
WHEREAS, through this Agreement, the SJOP and the Other Releasing Parties
intend to provide Travelers with the broadest possible buyback and release with respect to the
Policies and to provide that Travelers shall have no further obligations now or in the future with
In re Society of Jesus, Oregon Province
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respect to the Policies and no further obligations to the SJOP or the Other Releasing Parties
under any other policy of insurance issued by Trave!ers; and
WHEREAS, as part of the compromise and resolution of such disputes, the SJOP,
the Other Releasing Parties, Travelers, and the Travelers Released Parties wish to effect a sale
ofthe Policies pursuant to Section 363 of the Bankruptcy Code; and
WHEREAS, the Parties and the Other Releasing Parties have received the advice
of counsel in the preparation, drafting, and execution of this Agreement, which was negotiated
at arm's length;
NOW, THEREFORE, in consideration of the foregoing recitals and of the mutual
covenants contained in this Agreement, the sufficiency of which is hereby acknowledged, and
intending to be legally bound, subject to the approval of the Bankruptcy Court, the SJOP, the
Other Releasing Parties, Travelers, and the Travelers Released Parties hereby agree as follows:

1.

DEFINITIONS AND CONSTRUCTION

1.1

As used in this Agreement, the following terms shall have the meanings set forth
below. Capitalized terms not defined below shall have any meanings given to
them in the Bankruptcy Code.

1.1.1

'''Approval Motion" means the motion seeking entry of the
Approval Order.

1.1.2

"Approval Order" means a Final Order in substantially the form
attached hereto as Exhibit 1, with only such modifications as are acceptable both
to Travelers and the SJOP in each party's respective sole discretion, entered by
the Bankruptcy Court under Bankruptcy Code Sections 363 and 105 and
Bankruptcy Rule 9019 and/or under such other provisions as the Bankruptcy
Court may order, approving this Agreement and authorizing the Parties to
undertake the settlement and the transactions contemplated by this Agreement.

1.1.3 "Bankruptcy Code" means Title 11 ofthe United States Code, 11
U.S.c. § 101 et seq.
1.1.4

"Bankruptcy Court" means the United States Bankruptcy Court for
the District of Oregon and any other court in which the Reorganization Case may
be pending or which has jurisdiction over the Reorganization Case.

1.1.5

"Bankruptcy Rules" means the Federal Rules of Bankruptcy

Procedure.

1.1.6 "Claim" means any past, present or future claim, demand, action,
requests, cause of action, suit, proceeding or liability of any kind or nature
whatsoever, whether at law or equity, known or unknown, asserted or
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unasserted, anticipated or unanticipated, accrued or unaccrued, fixed or
contingent, which has been or may be asserted by or on behalf of any Person,
whether seeking damages (including compensatory, punitive or exemplary
damages) or equitable, mandatory, injunctive, or any other type of relief,
including cross-claims, counterclaims, third-party claims, suits, lawsuits,
administrative proceedings, notices of liability or potential liability, arbitrations,
actions, rights, causes of action or orders, and any claim within the definition of
Section 101(5) ofthe Bankruptcy Code.
1.1.7 "Conditional Payment" means any payment made pursuant to
Section 1395y(b)(2)(B) ofthe MSPA (Medicare Secondary Payer Act, as defined in
§ 1.1.16 of this Agreement).
1.1.8 "Coverage Disputes" means those disputes between the SJOP and
Travelers that have arisen or may arise in the future concerning Travelers'
position regarding the nature and scope of Travelers' responsibilities, if any, to
provide coverage to the SJOP and/or any of the Other Releasing Parties under
. the Policies for Claims.
1.1.9 "Effective Date" means the date on which this Agreement
becomes effective, which shall be the day on which the Approval Order entered
by the Bankruptcy Court has become a Final Order, which shall be after the
Parties and the Other Releasing Parties have executed this Agreement and
delivered evidence of that execution, through delivery of an executed signature
page, to each other.
1.1.10 "Extra-Contractual Claim" means any Claim against Travelers or
any of the Travelers Released Parties based, in whole or in part, on allegations
that Travelers or the Travelers Released Parties acted .in bad faith or in breach of
any express or implied duty, obligation or covenant, contractuat statutory qr
otherwise, including any Claim on account of alleged bad faith; failure to act in
good faith; violation of any express or implied duty of good faith and fair dealing;
violation of any unfair claims practices act or similar statute, regulation, or code;
any type of alleged misconduct; or any other act or omission of Travelers or any
of the Travelers Released Parties of any type for which the claimant seeks relief
other than coverage or benefits under any of the Policies. Extra-Contractual
Claims include without limitation: (i) any Claim arising out of or relating to
Travelers' or any of the Travelers Released Parties' handling of any Claim or any
request for insurance coverage relating to the Policies, including any request for
coverage for any Claim, including any Tort Claim; and (ii) the conduct of the
Parties with respect to the negotiation of this Agreement. Extra-Contractual
Claims does not include Claims for fraud in t.he inducement of this Agreement.
1.1.11 "Final Order" means an order, judgment, or other decree
(including any modification or amendment thereof) that remains in effect and
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has not been reversed, withdrawn, vacated, or stayed, and as to which the time
to appeal or seek review, rehearing, or writ of certiorari has expired or, if such an
appeal or review has been taken, (i) it has been resolved and no longer remains
pending, or (ii) an appeal or review has been taken timely but such order has not
been stayed and the SJOP and Travelers have mutually agreed in writing that the
order from which such appeal or review is taken should be deemed to be a Final
Order within the meaning of this Agreement.
1.1.12 "Insurance Coverage Claim" means any Claim for insurance
coverage under the Policies or any Claim for insurance coverage by the SJOP or
any of the Other Releasing Parties under any other policy of insurance issued by
Travelers.
1.1.13 "Interests" means all liens, Claims, encumbrances; interests, and
other rights of any nature, whether at law or in equity, including any rights of
contribution, indemnity, defense, subrogation, or similar relief relating to the
Policies.
1.1.14 "Medicare Beneficiary" means a Tort Claimant who is eligible to
receive, is receiving, or has received Medicare benefits.
1.1.15 "MSPA" means Medicare Secondary Payer Act, codified at 42
U.S.c. § 1395y, and the regulations promulgated thereunder, found at 42 C.F.R. §
411.1 et seq.
1.1.16 "Other Releasing Parties" means: (i) Montana Catholic Missions,
S.J.; Mount St. Michael; Pioneer Educational Society (also sometimes referred to
in the Policies as Pioneer Education Society or Pioneer Educational Society dba
Bea House); Society of Jesus, Alaska; and Fr. Patrick J. Lee, S.J. o,n behalf of the
Office of the Very Reverend Father Provincial of the SJOP; (ii) any and all insureds
and additional insureds under the Policies with respect to whom the SJOP has
authority to release the Claims released pursuant to this Agreement; (iii) any and
all predecessors, successors, and assigns of the SJOP or the Entities identified in
paragraph 1.1.16(i) and (ii) above; and (iv) any and all past and present
employees, officers, directors, shareholders, principals, agents, attorneys, and
representatives ofthe Persons and Entities identified in paragraph 1.1.16(i), (ii),
and (iii) above, in their capacity as such. In addition, it is the mutual
understanding of SJOP and Travelers that any references to "Society of Jesus" in
the Policies were intended to state "Society of Jesus, Oregon Province" and were
and are intended to refer to the Society of Jesus, Oregon Province.
1.1.17 "Parties" means the SJOP and Travelers, and "Party" means either
of them.
1.1.18 "Person" means an individual or entity, including any corporation,
corporation sole, partnership, association, limited liability company,
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proprietorship, joint venture, trust, executor, legal representative, or any other
entity or organization, as well as any federal, inter~ational, foreign, state, or
local governmental or quasi-governmental entity, body, or political subdivision
or any agency or instrumentality thereof.
1.1.19 "Petition Date" means February 17, 2009, the date upon which
the SJOP filed its voluntary petition for reorganization under Chapter 11 of the
Bankruptcy Code.
1.1.20 "Plan Confirmation Order" means a Final Order that: (i) approves
a plan of reorganization as to SJOP pursuant to Section 1129 and any other
applicable provision of the Bankruptcy Code; (ii) contains an injunction pursuant
to Section 105(a) of the Bankruptcy Code channeling all Tort Claims to the Trust;
(iii) provides that this Agreement is binding on the Trust (Le., contains a
Supplemental Injunction in favor of Travelers); and (iv) provides all protections
to Travelers and the Travelers Released Parties against Tort Claims that are
afforded to settling insurers under the plan of reorganization.
1.1.21 "Policies" means any and all known and unknown policies of
insurance issued or allegedly issued by Travelers to the SJOP and/or any of the
Other Releasing Parties, including those policies that are identified on Exhibit 2
to this Agreement.
1.1.22 "Procedures Motion" means the motion seeking approval of the
procedures for notice, service, and publication of the Approval Motion.
1.1.23 "Procedures Order" means a Final Order in substantially the form
attached hereto as Exhibit 3, with only such modifications as are acceptable both
to Travelers and the SJOP in each party's respective sole discretion, entered by
the Bankruptcy Court, approving the Procedures Motion.
1.1.24 "Reorganization Case" means the Chapter 11 reorganization case
filed February 17, 2009, by the SJOP in the United States Bankruptcy Court for
the District of Oregon, In re The Society of Jesus, Oregon Province, Case No. 0930938-elpl1.
1.1.25 "Travelers" means Fidelity and Guaranty Insurance Company,
Fidelity and Guaranty Insurance Underwriters, Inc., American Equity Insurance
Company, Travelers Indemnity Company of Illinois, Travelers Companies, Inc.
and Travelers Indemnity Company of Connecticut, and each of their past and
present subsidiaries, parents, and affiliates. "Travelers" also includes all future
subsidiaries, parents, and affiliates of Fidelity and Guaranty Insurance Company,
Fidelity and Guaranty Insurance Underwriters, Inc., American Equity Insurance
Company, Travelers Indemnity Company of Illinois, Travelers Companies, Inc.
and Travelers Indemnity Company of Connecticut, to the extent that their
liability arises out of liabilities under insurance policies issued by Fidelity and
Page
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Guaranty Insurance Company, Fidelity and GU'aranty Insurance Underwriters,
Inc., American Equity Insurance Company, Travelers Indemnity Company of
l.llinois, Travelers Companies, Inc. and Travelers Indemnity Company of
Connecticut, or any of their past or present subsidiaries, parents, or affiliates.
1.1.26 "Travelers Released Parties" means Travelers, as defined above,
and all employees, officers, directors, shareholders, principals, parents, agents,
attorneys, and representatives, as well as the predecessors, successors,
assignors, and assigns of each of the foregoing, in their capacity as such.
1.1.27 "Settlement Amount" means the payment to be made by
Travelers pursuant to Section 2.1 of this Agreement.
1.1.28 "SJOP" means the Society of Jesus, Oregon Province, an Oregon
non-profit religious corporation, and the Estate (pursuant to Section 541 of the
Bankruptcy Code).
1.1.29 "Stipulated Order" means the stipulated order providing for
service of the Approval Motion on the General Curia of the Society of Jesus
through its Portland counsel Miller Nash LLP.
1.1.30 "Supplemental Injunction" means an injunction pursuant to
Sections 105(a) and 363 of the Bankruptcy Code, barring and permanently
enjoining any and all Persons who now hold or who may in the future hold any
Claims or Interests of any kind or nature (including, without limitation, all debt
holders, all equity holders, governmental, tax, and regulatory authorities,
lenders, trade and other creditors, Tort Claim holders, other insurers, and all
others holding Claims or Interests of any kind or nature whatsoever) against
SJOP, Other Releasing Parties, Travelers, Travelers Released Parties, or the
Policies, relating to or in connection with the Policies or Tort Claims, from or
against asserting any such Claim or Interests against Travelers, the Travelers
Released Parties, and/or the Policies.
1.1.31 "Tort Claim" means (i) any Claim against the SJOP and/or Other
Releasing Parties resulting, in whole or in part, from alleged sexual molestation,
abuse or other conduct of a sexual nature, corporal punishment or abuse, or any
other misconduct and seeking monetary damages or any other relief, including
any Claim asserted against the SJOP and/or Other Releasing Parties in
connection with the Reorganization Case and any Claim of any Person whose
Interests are, have been, or may be represented by the Future Claimants
Representative appointed pursuant to Order entered August 10, 2009 [Doc 412],
and (ii) any Claim against Travelers for contribution, indemnity, defense,
subrogation, or similar relief that arises directly or indirectly from Claims against
SJOP and/or Other Releasing Parties identified in paragraph 1.1.31(i) above.
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1.1.32 "Tort Claimant" means any Person l including any Person whose
Interests are l have been l or may be represented by the Future Claimants
Representative appointed pursuant to Order entered August 101 2009 [Doc 412L
asserting a Tort Claim.

1.1.33 "Trust ll means the Trustl established pursuant to a plan of
reorganization as to SJOP and confirmed by the Plan Confirmation Orderl to
which all Tort Claims are channeled as the sole and exclusive source of payment
of any claims against SJOP or Travelers.
1.2

The following rules of construction shall apply to this Agreement:
1.2.1 Unless the context of this Agreement otherwise requires: (i)
words of any gender include each other gender; (ii) words using the singular or
plural number also include the plural or singular numberl respectively; (iii) the
terms "hereof/I "herein/I "hereby/I and derivative or similar words refer to this
entire Agreement; and (iv) the words "include/I "includes/ or "including" shall
be deemed to be followed by the words "without limitation.
1I

1.2.2 References to statutes shall include all regulations promulgated
thereunder and references to statutes or regulations shall be construed as
including all statutory and regulatory provisions regardless of whether
specifically referenced in this Agreement.
1.2.3 The wording of this Agreement was'reviewed by legal counsel for
each of the Parties l or other signatories to this Agreement l and each of them had
sufficient opportunities to propose and negotiate changes prior to its execution.
None of the Parties l the Other Releasing Parties l or the Travelers Released
Parties or other signatories to this Agreement will be entitled to have any
wording of this Agreement construed against the other based on any contention
as to which of the Parties drafted the language in question or which party is an
insurer.
1.2.4 The use of the terms "intend/I "intended/ or "intent/I when
describing the intention of the Parties l the Other Releasing Parties l and/or the
Travelers Released Parties as the case may bel shall not be construed to create a
breach of this Agreement when the stated intent is not achieved.
Notwithstanding the foregoing sentence l howeverl and for the avoidance of
doubtl nothing in this Agreement l including in conjunction with or reliance on
this Section 1.2.41 shall be construed as allowing SJOP or any Other Releasing
Party to make any Claim against Travelers or any Travelers Released Party under
the Policies or any other policy of insurance issued by Travelers should the intent
of any Party to this Agreement fail or otherwise not be achieved. In exchange for
payme'nt of the Settlement Amountl the Parties l Other Releasing Parties l and
Travelers Released Parties agree that all Claims against Travelers and the
l
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Travelers Released Parties are forever released and bought back as set forth in
this Agreement.
2.

PAYMENT OF SETTLEMENT AMOUNT
2.1

Subject to all of the terms ofthis Agreement, in full and final settlement of all
responsibilities under and arising out of the Policies, and in consideration of the
sale of the Policies to Travelers free and clear of all Interests of any Person, and
expressly subject to fulfillment of all conditions to payment identified in Section
3 below, Travelers shall pay to the Trust the sum of One Million Four Hundred
Thousand Dollars ($1,400,000) (the "Settlement Amount") within ten (10) days
after the Conditions Precedent to Travelers' Payment set forth in Section 3 of
this Agreement have been fulfilled, provided that Travelers receives prior written
notice of at least ten (10) days from the Trustee of the Trust that such conditions
have been satisfied and direction as to transmission of the payment.

2.2

The Parties, the Other Releasing Parties, and the Travelers Released Parties
expressly agree that it is intended: (i) that the Settlement Amount is the total
amount Travelers and the Travelers Released Parties are obligated to pay on
account of any and all Claims made under or relating to the Policies (including
the Tort Claims, any reimbursement obligations for Conditional Payments under
the MSPA, and any Extra-Contractual Claims); (ii) that under no circumstance Will
Travelers or the Travelers Released Parties ever be obligated to make any
additional payments to anyone in connection with the Policies, including any
payments in connection with amounts allegedly owed under the MSPA, for any
Claims, or for any Extra-Contractual Claims; (iii) that under no circumstance will
Travelers or the Travelers Released Parties ever be obligated to make any
additional payments to or on behalf of the SJOP or any of the Other Releasing
Parties in connection with any policies of insurance issued by Travelers other
than the Policies with respect to any Claims in connection with, arising out of or
relating in any way to any Tort Claims; and (iv) that all limits of liability of the
Policies, regardless of how the Policies identify or describe those limits, including
all per person, per occurrence, per claim, "each professional incident," and
aggregate limits, shall be deemed fully and properly exhausted. The Parties, the
Other Releasing Parties, and the Travelers Released Parties further agree that
the Settlement Amount is the full purchase price of the Policies.

2.3

The Parties agree that the plan of reorganization as to the SJOP that is confirmed
in the Plan Confirmation Order will provide that this Agreement is binding on the
Trust and that, before the Trustee of the Trust disburses any of the Settlement
Amount to any Tort Claimant, the Trustee shall determine whether any
Conditional Payment has been made to or on behalf of any Tort Claimant. If any
Conditional Payment has been made to or on behalf of any Tort Claimant, the
Trustee shall, within the respective time period called for by the MSPA, (i)
reimburse the appropriate Medicare Trust Fund for the appropriate amount, and
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(ii) submit the required information for any Tort Claimant to the appropriate
agency of the United States government. To assist the Trustee, the Parties agree
that the plan of reorganization as to SJOP shall provide as follows:
2.3.1 Before the Trustee will pay any portion of any Tort Claim to any
Tort Claimant, that claimant must provide a third-party vendor, which vendor
has been approved by the Official Committee of Unsecured Creditors or the
Trustee ("Approved Vendor") or, if no Approved Vendor has been retained by or
on behalf of a Tort Claimant, the Trustee, with his or her name, date of birth,
Social Security Number or Health Insurance Claim NumberJcoliectively, the
"Personal Information"), a signed Social Security Release FJ~Ril or a Medicare
Release form, or both, when requested by the Approved Vendor or the Trustee,
as the case may be, and any other information or documents reasonably
required to comply with Sections 2.3.2, 2.3.3, and 2.3.4.
2.3.2 Each Tort Claimant who claims that he or she is not a Medicare
Beneficiary expressly authorizes the Approved Vendor or the Trustee, as the case
may be, to use the Personal Information to submit a query to the Social Security
Administration to verify whether he or she is a Medicare BenefiCiary. Before the
Trustee will pay any portion of any Tort Claim to a Tort Claimant who claims that
he or she is not a Medicare BeneficiarYi the Tort Claimant will provide a letter
from an Approved Vendor supported by documentation from the Social Security
Administration, received within sixty (60) days prior to the Trustee making such
payment or, if no Approved Vendor has been retained by or on behalf of a Tort
Claimant, documentation from the Social Security Administration received within
sixty (60) days prior to the Trustee making such payment, confirming that the
Tort Claimant is not a Medicare Beneficiary. In the absence of such aconfirming
letter or documentation, each Tort Claimant will be presumed to be a Medicare
Beneficiary.
2.3.3 Each Medicare Beneficiary expressly authorizes the Approved
Vendor or the Trustee, as the case may be, to use the Personal Information to
submit a query to the Centers for Medicare and Medicaid Services ("CMS"), the
CMS Coord.ination of Benefits Contractor ("COBC"), and/or the Medicare
Secondary Payer Recovery Contractor ("MSPRC") to determine the amount of
each and every Conditional Payment, if any, subject to reimbursement by a
"primary plan." Before the Trustee will pay any portion of any Tort Claim to a
Medicare Beneficiary, such Medicare Beneficiary, must provide the Trustee with
a letter from the MSPRC ("MSPRC Letter") received within sixty (60) days prior to
the Trustee making such payment: (a) setting forth the Conditional Payment
estimate made to or on behalf of the Medicare Beneficiary that is subject to
reimbursement by a " primary plan," as the phrase is defined in Section
1395y(b )(2) of the MSPA; or (b) stating that no such Conditional Payment has
been made to or on behalf of the Medicare Beneficiary. In the event that the
MSPRC Letter sets forth a Conditional Payment estimate, no payment shall be
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made to such Medicare Beneficiary before the Trustee sets aside a reserve for.
the full amount of the Conditional Payment estimate, or pays a negotiated
amount agreed to by the MSPRC and the Medicare Beneficiary. Ifthe Trustee
sets aside a reserve for the full amount of the Conditional Payment estimate,
that reserved amount shall be withheld from the payment to the Medicare
Beneficiary until the Conditional Payment estimate has been paid in full or a
negotiated amount that has been agreed to by the MSPRC and the Medicare
Beneficiary has been paid.
2.3.4 The failure by one or more Medicare Beneficiaries or other Tort
Claimants to comply with these provisions shall not delay or impair the payment
by the Trustee to any other Medicare Beneficiary or other Tort Claimant
complying with these provisions.
2.3.5 If the Tort Claimant is the estate of a Tort Claimant, then the
letters or documentation required pursuant to Sections 2.3.2 and 2.3.3 need not
be received by the Trustee within sixty (60) days of the date of paymen~ by the
Trustee to such claimant, provided that the date of death of the Tort Claimant is
at least sixty (60) days prior to the date of such letters or documentation.
2.3.6 Notwithstanding any of the above, a Tort Claimant can elect to
provide the Trustee with the documentation from the Social Security
Administration required pursuant to section 2.3.2, or a Medicare Beneficiary can
elect to provide the Trustee with the letter from MSPRC required pursuant to
section 2.3.3, without retaining an Approved Vendor and without providing an
Approved Vendor or the Trustee with his or her Personal Information, except to
the extent that such information is disclosed in such documentation or letter.

3.

CONDITIONS PRECEDENT TO TRAVELERS' PAYMENT
3.1

Timing of Payment. Travelers' obligation to pay the Settlement Amount in
Section 2.1 above is expressly conditioned on the SJOP having obtained the
Procedure Order, the Stipulated Order, the Approval Order and the Plan
Confirmation Order. Court deferral of entry of the Approval Order, Procedure
Order, or the Stipulated Order, in whole or in part, until entry of the Plan
Confirmation Order is not a failure of this condition.

3.2

Procedures Order. Within fourteen (14) days after the Parties and the Other
Releasing Parties have executed this Agreement, the SJOP shall file
the Procedures Motion.
3.2.1 If any objections to the Procedures Motion are filed with the
Bankruptcy Court, the SJOP shall file a written response, in a form acceptable to
Travelers, and shall take all reasonable steps to defend against any appeal,
petition, motion, or other challenge to the Bankruptcy Court's entry of the
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Procedures Order. Travelers will cooperate with the SJOP, including making all
appropriate submissions.
3.3

Stipulated Order. Within fourteen (14) days after the Parties and the Other
Releasing Parties have executed this Agreement, the SJOP shall file
the Stipulated Order.

3.4

Approval Order. Within fourteen (14) days after the Parties and the Other
Releasing Parties have executed this Agreement, the SJOP shall file the Approval
Motion,
3.4.1 If any objections to the Approval Motion are filed with the'
Bankruptcy Court, the SJOP shall file a written response, in a form acceptable to
Travelers, and shall take all reasonable steps to defend against any appeal,
petition, motion, or other challenge to the Bankruptcy Court's entry of the
Approval Order. Travelers will cooperate with the SJOP, including making all
appropriate submissions.
3.4.2 Written notice of the Approval Motion shall be provided to all
known claimants (including all Tort Claimants and other claimants who have filed
proofs of claim, all Tort Claimants scheduled by the SJOP, counsel for the Official
Committee of Unsecured Creditors, the Future Claimants Representative
appOinted pursuant to Order entered August 10, 2009 [Doc 412]), all Persons
who have filed notices of appearance in the Reorganization Case, all entities
known to have provided general liability insurance to the SJOP, the Other
Releasing Parties and the Jesuit Volunteer Corps. All claimants, including Tort
Claimants, shall be served at the address shown on their proofs of claim or to
their counsel of record (with a single notice to any counsel of record who
represents multiple Tort Claimants constituting notice to all that counsel's clients
who are Tort Claimants) or, if no proof of claim was filed, then at the address on
SJOP's schedules. Counsel for each Tort Claimant shall also be served. Known
Tort Claimants, to the extent of record, shall be served even if not scheduled or
the subject of a proof of claim, to the extent known to SJOP. The General Curia
of the Society of Jesus shall be given notice by international mail c/o Fr. Adolfo
Nicholas at his official address in Rome, Italy, with a copy to its Portland-based
counsel in the Reorganization Case. Any and all co-defendants and their counsel
(to the extent of record) in any pre-petition litigation brought by Tort Claimants
shall also be given notice at the last address shown on any filed appearance or, if
such co-defendant is proceeding pro se, then to the last address of record for
such pro se co-defendant. The notice of intent to seek entry of the Approval
Order also shall be published, at Travelers' expense, twice in the USA Today,
, Oregonian, Anchorage Daily News, Fairbanks Daily News-Miner, Seattle Times,
Spokesman-Review, Missoulian, and Idaho Statesman, in a form and at a time
agreed to by the Parties or as ordered by the Bankruptcy Court.
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4.

3.5

Plan Confirmation Order. In conjunction with the Reorganization Case, the SJOP
shall seek and obtain entry of a Plan Confirmation Order, which order must be in
all respects consistent with this Agreement and contain no provisions that
diminish or impair the benefit of this Agreement to Travelers. In so doing, SJOP's
efforts shall include: (i) proposing a plan of reorganization and seeking a
confirmation hearing on an appropriately timely basis; (ii) urging the Bankruptcy
Court to overrule any objections and confirm a proposed plan; and (iii) taking all
reasonable steps to defend against any appeal, petition, motion, or other
challenge to the Bankruptcy Court's entry of a Plan Confirmation Order. Prior to
entry of a Plan Confirmation Order, the SJOP shall oppose any motion to lift any
stay as to any Tort Claim. In the event the Bankruptcy Court lifts the stay as to
any Tort Claim prior to the Plan Confirmation Order, the SJOP shall defend that
Tort Claim to the extent that such Tort Claim would have been covered by one of
the Policies, which indemnity and defense expenses shall be paid by Travelers
and deducted from the Settlement Amount. The form and manner of notice of
the hearing to confirm the plan of reorganization as to SJOP and the form and
manner of notice of the hearing as to the adequacy of the disclosure statement
pertaining thereto are subject to advance approval by Travelers, which approval
cannot be unreasonably withheld. In the event the SJOP fails to defend that Tort
Claim, then Travelers shall have the right, but not the duty, to defend and/or
indemnify that Tort Claim pursuant to the terms and conditions of the applicable
Policies and any such costs for defense or indemnity shall be deducted from the
Settlement Amount. In such event, SJOP will cooperate with Travelers in the
defense and/or indemnification of such Tort Claim, and Travelers agrees not to
settle any such Tort Claim without the express consent of the Committee of
Unsecured Creditors.

3.6

The Plan of Reorganization. The plan of reorganization as to the SJOP must be in
all respects consistent with this Agreement and contain no provisions that
diminish or impair its benefit to Travelers. Such plan of reorganization shall
provide for damages, injunctive relief, attorneys' fees, costs, and expenses in
favor of Travelers against the Trust in the event of a violation or breach of the
undertaking in Section 2.3 of this Agreement.

CONDITIONS TO AGREEMENT

4.1

This Agreement shall be subject to the following conditions: in the event (i) the
Bankruptcy Court dismisses the Reorganization Case or converts it to a case
under Chapter 7 of the Bankruptcy Code prior to the entry of a Plan
Confirmation Order; or (ii) one or more of the conditions ("Dismissal
Conditions") identified in Section 4.2 below occurs, then either the SJOP (subject
to Court approval unless the Reorganization Case is dismissed) or Travelers may
terminate this Agreement by prompt written notice to the other Party. Upon
termination of this Agreement, the releases provided in Section 5 of this
Agreement shall become null and void, and the SJOP and Travelers shall retain all
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of their rights and obligations with respect to the Policies, which shall be
reinstated as if this Agreement had never been drafted or executed.

4.2

Dismissal Conditions for purposes of Section '4.1 of this Agreement are: (i) the
failure of the SJOP, after a good faith effort, to obtain, by December 31, 2011, a
Confirmation Order, provided, however, that this date shall be extended by up to
one year at the request of either the SJOP or Travelers and may be extended
further by the consent of both Parties and the Official Committee of Unsecured
Creditors, which consent shall not be unreasonably withheld; or (ii) the
agreement of Travelers and the SJOP that the SJOP should seek dismissal of the
Reorganization Case.

5.

RElEASES AND SALE FREE AND CLEAR
5.1

From and after the Effective Date, neither the SJOP nor any Other Releasing
Party shall commence against Travelers or the Travelers Released Parties any
Claim with respect to any matter, conduct, transaction, occurrence, fact, or
other circumstance arising out of, connected with, or in any way relating to any
of the Policies or any other policy of insurance issued by Travelers, any Tort
Claim, any Extra Contractual Claim, and/or any other matter released pursuant
to Section 5.2 below, unless this Agreement is properly terminated pursuant to
Section 4 above.

5.2

Subject to entry of the Approval Order and the Plan Confirmation Order as Final
Orders, and the payment ofthe sum set forth in Section 2.1, and without any
further action by the Parties, the SJOP and the Other Releasing Parties, on the
one hand, and Travelers and the Travelers Released Parties, on the other hand,
each hereby fully, finally, and completely remises, releases, acquits, and forever
discharges, as of the Effective Date, the other, and each of them, from any and
all past, present, or future Claims in connection with, relating to or arising out of,
in any manner or fashion, the Policies or any other policy of insurance issued by
Travelers, including Claims that are actual or alleged, known or unknown,
accrued or unaccrued, suspected or unsuspected (including Tort Claims, ExtraContractual Claims, reimbursement obligations for Conditional Payments under
the MSPA, and all Claims relating to, or arising out of the Reorganization Case),
whether such Claims seek compensatory damages, punitive damages, exemplary
damages, statutorily multiplied damages, attorneys' fees, interest, costs, or any
other type of monetary or nonmonetary relief.

5.3

The SJOP, the Other Releasing Parties, Travelers, and the Travelers Released
Parties agree that, as set forth in the Approval Order, Travelers hereby buys back
the Policies free and clear of all liens, encumbrances, and other Interests (as set
forth in the Approval Order) of any Person, including all rights and Interests of
the SJOP; all Other Releasing Parties; any other Person claiming coverage by,
through, or on behalf of the SJOP or the Other Releasing Parties; any other
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insurer; any Tort Claimant; and the General Curia of the Society of Jesus. This
sale is pursuant to Sections 363(b) and 363(f) of the Bankruptcy Code. The
Parties, Other Releasing Parties, and Travelers Released Parties acknowledge and
agree that (i) Travelers is a good faith purchaser of the Policies within the
meaning of Section 363(m) of the Bankruptcy Code and (ii) the consideration
exchanged constitutes a fair and reasonable settlement of the Parties' disputes
and of their respective rights and obligations relating to the Policies and
constitutes reasonably equivalentvalue. The Parties, Other Releasing Parties,
and Travelers Released Parties agree (as set forth in the Approval Order) that the
releases in this Agreement and the policy buyback comply with the Bankruptcy
Code and applicable non-bankruptcy laws. The Parties, Other Releasing Parties,
and Travelers Released Parties agree (as set forth in the Approval Order) that,
upon the payment of the Settlement Amount by Travelers, the Policies shall be
terminated and of no further force and effect. The Parties, Other Releasing
Parties, and Travelers Released Parties further agree that Travelers' payment of
the Settlement Amount constitutes Travelers' full and complete performance of
any and all obligations under the Policies, including any performance owed to
the SJOP and/or any of the Other Releasing Parties, and exhausts all limits of
liability of the Policies. The Parties, Other Releasing Parties, and Travelers
Released Parties agree that all rights, title, or interest theSJOP or Other
Releasing Parties may have had, may presently have, or in the future may have in
the Policies are released pursuant to the terms of this Agreement. The Parties,
Other Releasing Parties, and Travelers Released Parties further agree that the
SJOP and the Other Releasing Parties accept the Settlement Amount in full and
complete satisfaction of all Travelers' past, present, and future obligations,
including any obligations to the SJOP and the Other Releasing Parties, or any of
them, under the Policies or arising therefrom, as to any and all Claims for
insurance coverage or policy benefits of any nature whatsoever, whether legal or
equitable, known or unknown, suspected or unsuspected, fixed or contingent,
and regardless of whether or not such claims are in any way related to,
connected with, based on, 'or arise out of the Tort Claims, the Reorganization
Case, or otherwise under the Policies.
5.4

If, contrary to the specific intent of the Parties, Other Releasing Parties, and
Travelers Released Parties, any Claims released pursuant to Section 5.2, including
any Insurance Coverage Claim, are deemed to survive this Agreement, even
though they are encompassed by the terms of the release set forth in this
Section 5 of this Agreement, the Parties, Other Releasing Parties, and Travelers
Released Parties hereby forever, expressly, and irrevocably waive entitlement to
and agree not to assert any and all such Claims. If, contrary to the specific intent
of the Parties, Other Releasing Parties, and Travelers Released Parties, CMS
makes a claim against Travelers, such claim or its resolution shall not be deemed
a breach of this Agreement.
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6.

5.5

The releases set forth in this Section 5, as well as all other provisions in this
. Agreement, are not intended to apply to or have any effect on Travelers' right to
reinsurance recoveries under any reinsurance treaties, certificates, or contracts
that cover losses arising under or in connection with the Policies or any other
policy of insurance issued by Travelers.

5.6

Nothing in this Section 5 is intended to, nor shall be construed to, release, waive,
relinquish, or otherwise affect the Parties' rights and obligations under this
Agreement.

REPRESENTATIONS AND WARRANTIES OF THE PARTIES

6.1

Each ofthe Parties, the Other Releasing Parties, and the Travelers Released
Parties separately represents and warrants as follows:
6.1.1 To the extent it is a corporation, including a non-profit
corporation, or other legal entity, it has the requisite power and authority to
enter into this Agreement and to perform the obligations contemplated by this
Agreement, subject only to approval of the Bankruptcy Court;
6.1.2 Subject to entry of the Approval Order and Plan Confirmation
Order as Final Orders, the execution and delivery of, and the performance ~fthe
obligations contemplated by, this Agreement have been approved by duly
authorized representatives of the Parties, the Other Releasing Parties, and the
Travelers Released Parties and by all other necessary actions of the Parties,
Other Releasing Parties, and Travelers Released Parties; and
6.1.3 This Agreement has been thoroughly negotiated and analyzed by
counsel to the Parties and has been executed and delivered in good faith,
pursuant to arm's length negotiations and for value and valuable consideration.

6.2

Each of the Parties and Other Releasing Parties has conducted and completed a
thorough and good faith search for any policy of insurance that might exist, or
other evidence of any such policy of insurance, under which Travelers was or·.
might be, with respectto any Tort Claim, an insurer of SJOP, Montana Catholic
Missions, S.J., Mount St. Michael, Pioneer Educational Society, Pioneer Education
Society, Pioneer Educational Society dba Bea House, Society of Jesus, Alaska or
Fr. Patrick J. Lee, S.J. on behalf of the Office of the Very Reverend Father
Provincial of the SJOP. Other than the policies identified in Exhibit 2, no other
policies of insurance have been located.

6.3

The person(s) executing this Agreement on behalf of the Other Releasing Parties
represents and warrants that he/she has received authority from such Other
Releasing Parties, as the case may be, to execute this Agreement on their behalf
and to provide the releases identified in Section 5 above on behalf of such Other
Releasing Parties.
.
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6.4

7.

Subject to the provisions of Sections 2.3.1 through 2.3.6, the SJOP agrees that
the Trust and any plan of reorganization as to SJOP shall provide that the
Settlement Amount shall be used solely for payment of indemnity and expenses
relating to reimbursing the United States government for reimbursement
obligations for Conditional Payments made pursuant to the MSPA applicable to
any given Medicare Beneficiary and, after satisfaction thereof, to such Medicare
Beneficiaries, Tort Claimants and the attorneys for Tort Claimants.

ACTIONS INVOLVING THIRD PARTIES
7.1

For purposes of supporting the release granted in Section 5 and the
extinguishment of any and all rights under the Policies resulting from the
purchase and sale thereof contemplated by this Agreement, the SJOP and each
Other Releasing Party hereby agrees as follows:
7.1.1 In the event that any other insurer ofthe SJOP or Other Releasing
Parties obtains a judicial determination or binding arbitration award that it is
entitled to obtain a sum certain from Travelers as a result of a claim for
contribution, subrogation, indemnification, or other similar claim against
Travelers for Travelers' alleged share or equitable share, or to enforce
subrogation rights, if any, of the defense and/or indemnity obligation of
Travelers for any Claims or reimbursement obligations for Conditional Payments
released or resolved pursuant to this Agreement, the SJOP or Other Releasing
Party(ies), as applicable, shall voluntarily reduce its judgment or Claim against, or
settlement with, such other insurer(s) to the extent necessary to satisfy such
contribution, subrogation, indemnification, or other claims against Travelers. To
ensure that such a reduction is accomplished, Travelers shall be entitled to assert
this Section as a defense to any action against Travelers brought by any other
insurer for any such portion of the judgment or Claim and shall be entitled to
request that the court or appropriate tribunal issue such orders as are necessary
to effectuate the reduction to protect Travelers and the Travelers Released
Parties from any liability for the judgment or Claim. Moreover, if a non-settling
insurer asserts that it has a Claim for contribution, indemnity, subrogation, or
similar relief against Travelers, such Claim may be asserted as a defense against
the Trust (under a plan of reorganization as to SJOP contemplated by the
Agreement) in any coverage litigation (and the Trust may assert the legal and
equitable rights of Travelers in response thereto); and to the extent such a Claim
is determined to be valid by the court presiding over such action, the liability of
such non-settling insurer to the Trust (or SJOP or the Other Releasing Parties)
shall be reduced dollar for dollar by the amount so determined.

7.2

Travelers shall not seek reimbursement for any payments it is obligated to make
under this Agreement under theories of contribution, subrogation,
indemnification, or similar relief from any other insurer of the SJOP unless that
other insurer first seeks contribution, subrogation, indemnification, or similar
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relief from Travelers. The SJOP shall use its reasonable best efforts to obtain
from all insurers with which it settles agreements similar to those contained in
this Section 7; provided, however, that the failure ofthe SJOP, despite its
reasonable best efforts, to obtain such an agreement from any insurer with
which it settles will not be a basis to terminate this Agreement or excuse
Travelers from performing its obligations hereunder, including, without
limitation, payment of the Settlement Amount.
8.

MISCElLANEOUS

8.1

In the event that any proceedings are commenced to invalidate all or any part of
this Agreement, the Parties, Other Releasing Parties, and Travelers Released
Parties agree to cooperate fully to oppose such proceedings. In the event that
any action or proceeding of any type whatsoever is commenced or prosecuted
by any Person not a Party to this Agreement to invalidate, interpret, or prevent
the validation or enforcement, or carrying out, of all or any of the provisions of
this Agreement, the Parties, Other Releasing Parties, and Travelers Released
Parties mutually agree, represent, warrant, and covenant to cooperate fully in
opposing such action or proceeding.

8.2

Each Party, Other Releasing Party, and Travelers Released Party agrees to take
such steps and to execute any documents as may be reasonably necessary or
proper to effectuate the purpose and intent of this Agreement and to preserve
its validity and enforceability.

8.3

The Parties, Other Releasing Parties, and Travelers Released Parties shall
cooperate with each other in connection with the Procedures Motion, the
Approval Motion, the Procedures Order, the Stipulated Order, the Approval
Order, the Plan Confirmation Order, and the Reorganization Case. Such
cooperation shall include consulting with each other upon request concerning
the status of proceedings and providing each other with copies of requested
pleadings, notices, proposed orders, and other documents relating to such
proceedings as soon as reasonably practicable prior to any submission thereof to
the Bankruptcy Court; provided, however, that nothing contained in this Section
shall obligate any Party, Other Releasing Parties, or Travelers Released Parties to
provide any information that is otherwise subject to the attorney-client privilege
or work-product doctrine.

8.4

This Agreement constitutes a single integrated written contract that expresses
the entire agreement and understanding between the Parties, the Other
Releasing Parties, and the Travelers Released Parties. Except as otherwise
expressly provided herein, this Agreement supersedes all prior communications,
settlements, and understandings between the Parties, the Other Releasing
Parties, and the Travelers Released Parties, and their representatives, regarding
the matters addressed by this Agreement. Except as explicitly set forth in this
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Agreement, there are no representations, warranties, promises, or inducements,
whether oral, written, expressed, or implied, that in any way affect or condition
the validity of this Agreement or alter or supplement its terms. Any statements,
promises, or inducements, whether made by any party or any agents of any
party, that are not contained in this Agreement shall not be valid or binding. Any
changes to this Agreement must be made in writing and with the consent of the
Parties, Other Releasing Parties, and Travelers Released Parties.
8.5

By entering into this Agreement, none of Parties, the Other Releasing Parties, or
Travelers Released Parties has waived or shall be deemed to have waived any
rights, obligations, or positions it or they have asserted or may in the future
assert in connection with any matter or Person outside the scope of this
Agreement. SJOP's and the Other Releasing Parties' respective rights under
policies of insurance issued by insurers other than Travelers shall not be affected
by this Agreement (except to the extent expressly stated in Section 7.1 of this
Agreement). No part of this Agreement, its negotiation, or its performance may
be used in any manner in any action, suit, or proceeding by any Person as
evidence of the rights, duties, or obligations of any of the Parties, Other
Releasing Parties, or Travelers Released Parties with respect to matters or
Persons outside the scope of this Agreement. All actions taken and statements
made by the Parties, Other Releasing Parties, and/or Tra'velers Released Parties,
or by their representatives, relating to this Agreement or participation in this
Agreement, including its development and implementation, shall be without
prejudice or value as precedent and shall not be used as a standard by which
other matters may be judged.

8.6

This Agreement represents a compromise of disputed Claims and shall not be
deemed an admission or concession by any Party, Other Releasing Parties, or
Travelers Released Parties of liability, culpability, wrongdoing, or insurance
coverage. Settlement negotiations leading up to this Agreement, all related
'.
discussions and negotiations, and all prior drafts of this Agreement shall be
deemed to fall within the protection afforded to compromises and to offers to
compromise by Rule 408 of the Federal Rules of Evidence and any parallel state
law provisions. Any evidence of the negotiations or discussions associated with
this Agreement shall be inadmissible in any action or proceeding for purposes of
establishing any rights, duties, or obligations of the Parties, Other Releasing
Parties, or Travelers Released Parties except that they shall be admissible to the
extent they would have otherwise been admissible, absent this paragraph 8.6, in
(i) an action or proceeding to enforce the terms of this Agreement or (ii) any
possible action or proceeding between Travelers and any of its reinsurers. This
Agreement shall not be used as evidence or in any other manner, in any court or
dispute resolution proceeding, to create, prove, or interpret Travelers'
obligations under the Policies or any other policy of insurance issued by
Travelers, with respect to any Claims against Travelers.
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8.7

The Settlement negotiations leading up to this Agreement, all related discussions
and negotiations, and all prior drafts of this Agreement shall be deemed and
remain confidential, except that such negotiations, discussions and drafts may
be disclosed (i) pursuant to an Order of Court or written agreement between the
Parties, (ii) in an action or proceeding to enforce the terms of this Agreement or
(iii) in any possible action or proceeding between Travelers and any of its
reinsurers. Neither the SJOP nor any of the Other Releasing Parties shall make
any p'ublic statements or disclosures (i) regarding Travelers' rationale or
motivation for negotiating or entering into the settlement, or (ii) asserting or
implying in any way that Travelers acted improperly or in violation of any duty or
obligation, express or implied, in connection with any matter arising from, in
connection with or relating in any way to the Policies, including its handling of or
involvement in connection with the Tort Claims or the resolution of the Tort
Claims. Nor Shall Travelers make any public statements or disclosures (i)
regardingthe SJOP's or a'ny ofthe Other Releasing Parties' rationale or
motivation for negotiating or entering into the settlement, or (ii) asserting or
implying in any way that the SJOP or any of the Other Releasing Parties acted
improperly or in violation of any duty or obligation, express or implied, in
connection with any matter arising from, in connection with or relating in any
way to the Policies, including their handling of or involvement in connection with
the Tort Claims or the resolution ofthe Tort Claims.

8.8

Neither this Agreement nor the rights and obligations set forth in this Agreement
shall be assigned without the prior writte.n consent of the other Parties, except
an assignment that occurs as a matter of law by virtue of a merger of a Party or
any of the Other Releasing Parties with another corporation or entity. The SJOP
and the Other Releasing Parties covenant that they have not and will not assign
any right, interest, or action on the Policies or any other policy of insurance
issued by Travelers.

8.9

Section titles and/or headings contained in this Agreement are included only for
ease of reference and shall have no substantive effect.

8.10

All notices, demands, or other communication to be provided pursuant to this
Agreement shall be in writing and sent by FedEx or other overnight delivery
service, costs prepaid, to the Parties at the addresses set forth below, or to such
other person or address as any of them may deSignate in writing from time to
time:
If to Travelers:
Ed Zawitoski
Senior Vice President
Travelers
111 Schilling Road
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Hunt Valley, MD 21031-1110
With a copy to:
Robert M. Vinci
Michael P. Pompeo
Drinker Biddle & Reath LLP
500 Campus Drive
Florham Park, New Jersey 079:32

and
Frederick P. Marczyk
Drinker Biddle & Reath LLP
One Logan Square, Ste. 2000
Philadelphia, PA 19103-6996

If to the SJOP:
Fr. Patrick J. Lee, S.J.
c/o SOCIETY OF JESUS, OREGON PROVINCE
3215 SE 45th Avenue
Portland, OR 97206
Fax: (503) 228-6741
and
William L. Lockyear
c/o SOCIETY OF JESUS, OREGON PROVINCE
3215 SE 45th Avenue .
Portland, OR 97206
Fax: (503) 228-6741
With a copy to:
Howard M. Levine
Thomas W. Stilley
SUSSMAN SHANK LLP
1000 SW Broadway
Suite 1400
Portland, Oregon 97205-3089
Fax: (503)248-0130
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and
James R. Murray
DICKSTEIN SHAPIRO LLP
1825 Eye Street NW
Washington, DC 20006-5403
Fax: (202) 420-2201
If to Official Committee for the Unsecured Creditors:
James I. Stang
Pachulski Stang Ziehl & Jones LLP
10100 Santa Monica Boulevard, 11th Floor
Los Angeles, CA 90067-4100
Fax: (310) 772-2354
with a copy to:
Paul A. Richler
Morgan Lewis & Bockius LLP
300 South Grand Ave, 22nd Flo
Los Angeles, CA 90071-3132
Fax: (213) 612-2501
and to counsel for the Trust after it comes into existence, if different from the
address of counsel for the Official Committee of Unsecured Creditors.
8.11

This Agreement may be executed in multiple counterparts, all of which together
shall constitute one and the same instrument. This Agreement may be executed
and delivered by facsimile or other electronic image, which facsimile or other
electronic image counterparts shall be deemed to be originals.

8.12

Nothing contained in this Agreement shall be deemed or construed to constitute
(i) an admission by Travelers that the SJOP, the Other Releasing Parties, or any
other Person was or is entitled to any insurance coverage under the Policies or
any other policy of insurance issued by Travelers or as to the validity of any of
the positions that have been or could have been asserted by the SJOP or Other
Releasing Parties, (ii) an admission by the SJOP or Other Releasing Partiesas to
the validity of any of the positions or defenses to coverage that have been or
could have been asserted by Travelers or any Claims that have been or could
have been asserted by the SJOP or Other Releasing Parties against Travelers, or
(iii) an admission by the Parties, Other Releasing Parties, or Travelers Released
Parties of any liability whatsoever with respect to any of the Tort Claims.
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8.13

All of the entities included in the definition of Travelers and Travelers Released
Parties are intended beneficiaries of this Agreement. Except as set forth in the
preceding sentence or otherwise set forth in this Agreement, there are no thirdparty beneficiaries of this Agreement.

8.14

Except as otherwise provided in this Agreement, each Party, the Other Releasing
Parties, and the Travelers Released Parties shall be responsible for their own fees
and costs incurred in connection with the Reorganization Case or this
Agreement.

8.15

The Bankruptcy Court in the Reorganization Case shall retain exclusive
jurisdiction to interpret and enforce the provisions of this Agreement, which
shall be construed in accordance with Oregon law.
[Remainder of page left blank intentionally]
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IN WITNESS WHEREOF, the Parties have duly executed this Agreement as ofthe
last date indicated below.
On behalf of the SJOP (as defined herein)

._~_a':-=_I<f_"v_t:._.~_t?_I_~_ _

Date: __
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IN WITNESS WHEREOF, the Parties have duly executed this Agreement as ofthe
last date indicated below.
On behalf of the OTHER RELEASING PARTIES (as defined
herein)

Date: _ _8"'"_cf.""".
=:::::;..M_""_<!,,
__
.,/{._6_.lt_·_ _

Witness:
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IN WITNESS WHEREOF, the Parties have duly executed this Agreement as of the
Itlst date indicated below.

On behalf of TRAVELERS (as defined herein)
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The Official Committee of Unsecured Creditors [Doc 66] hereby (a) agrees that it
has not and will not file or pursue any Avoidance Actions (as that phrase"is defined in the Order
dated February 15, 2011 [Doc 1016]), against Travelers or Travelers Released Parties; and (b)
consents and agrees to the releases by the SJOP set forth in Section 5 of this Agreement to the
extent they release or purport to release any Avoidance Actions against Travelers or Travelers
Released Parties.
IN WITNESS WHEREOF, the Parties have duly executed this Agreement as of the
last date indicated below.

On behalf of OFFICIAL COMMITTEE OF UNSECURED
CREDITORS

Date:

--.;:c:'~f.....,8,-+J_L~1_ _ __

Witness:

_~ t: : : : : .: :l:. ~ = ": :-. . . : . .-<
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Exhibit 1
to Settlement Agreement, Release, and Policy Buyback
IN THE UNITED STATES BANKRUPTCY COURT
DISTRICT OF OREGON
In re:

Case No. 09-30938-elp11

SOCIETY OF JESUS, OREGON PROVINCE, an
Oregon domestic non profit religious
corporation,

[PROPOSED] ORDER APPROVING
SETILEMENT AGREEMENT WITH
TRAVELERS INCLUDING THE SALE
OF INSURANCE POLICIES

Debtor.

(Docket _ , filed _ __

A hearing having been held (the "Hearing"), to consider the motion, dated
_ _ _ _ _ _ _, 2011 (the "Motion"L of the Society of Jesus, Oregon Province, an Oregon
non-profit religious corporation and the debtor and debtor in possession (the "SJOP" br the
"Debtor") in the above-captioned Chapter 11 reorganization case (the "Reorganization Case"L
for an order pursuant to 11 u.s.c. §§ 105 and 363 and Fed. R. Bankr. P. 2002, 6004, !3nd 9019:
(i) authorizing the SJOP to enter into a compromise and settlement with Trav~lersl and
Travelers Released Parties pursuant to which the SJOP and the Other Releasing Parties will
release any and all Claims arising out of, relating to, or in any way connected with the Policies,
including, without limitation, Tort Claims, Extra-Contractual Claims, and all Claims relating to or
arising out of the Reorganization Case that they may have now or in the future against Travelers
and/or the Travelers Released Parties; (ii) authorizing the sale of the Policies, free and clear of
all Interests of any Person, pursuant to the terms and conditions of that Settlement
Agreement, Release, and Buyback dated as of
- ' 2011, between the SJOP and Other
Releasing Parties, on the one hand, and Travelers and Travelers Released Parties, on the other,
a copy of which is annexed to the Motion as Exhibit 1 and incorporated by reference (the
"Agreement"); (iii) approving the Agreement and each of its terms; and (iv) requesting the
findings and admissions set forth herein. The Court having jurisdiction to consider the Motion
and the relief requested therein in accordance with 28 U.S.c. §§ 157(b)(2) and 1334, and
consideration of the Motion, the relief requested therein, and the responses thereto, if any,
being a core proceeding in accordance with 28 U.S.c. § 157(b); and the appearances of all
interested parties and all responses and objections to the Motion, if any, having been duly
noted in the record of the Hearing; and upon the record of the Hearing, the Motion, said
responses and objections, if any; and after due deliberation and sufficient cause appearing
therefor, the Court hereby makes the following:

Capitalized terms used herein that are not otherwise defined herein will have the same meaning as in the
Agreement.

1
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FINDINGS OF FACT AND CONCLUSIONS OF

LAw

JURISDICTION, FINAL ORDER, AND STATUTORY PREDICATES

1.
The findings and conclusions set forth herein constitute the Court's
findings offact and conclusions of law pursuant to Fed. R. Bankr. P. 7052, made applicable to
this proceeding pursuant to Fed. R. Bankr. P. 9014.
2.
To the extent any of the following findings of fact constitute conclusions
of law, they are adopted as such. To the extent any of the following conclusions of law
constitute findings of fact, they are adopted as such.

..

3.
The Court has jurisdiction over the Motion pursuant to 28 U.s.c. §§ 157
and 1334, and this matter is a core proceeding pursuant to 28 U.S.c. §§ 157(b)(2)(A), (N), and
(0). Venue of the Reorganization Case and the Motion in this district is proper under 28 U.S.c.
§§ 1408 and 1409.
4.
This Order constitutes a final and immediately appealable order within
the meaning of 28 U.S.c. § 158(a).
5.
The statutory predicates for the relief sought in the Motion are 11
U.S.c.§§ 105(a) and 363 and Fed. R. Bankr. P. 2002,6004, and 9019.
RETENTION OF JURISDICTION

6.
It is necessary and appropriate for the Court to retain jurisdiction 'to,
among other things, interpret and enforce the terms and provisions of this Order and the
Agreement, and to adjudicate, if necessary, any and all disputes arising under or relating in any
way to, or affecting, any of the transactions contemplated under the Agreement. Such
jurisdiction shall be retained even if the case is closed and the case may be reopened for such
purpose.
NOTICE OF THE MOTION

7.
The SJOP has provided due and adequate notice ofthe Motion, the
Hearing, the Agreement, and the subject matter thereof, including the injunctions to protect
Travelers and the Travelers Released Parties to be included in the Plan Confirmation Order, to
, all known claimants (including all Tort Claimants and other claimants who have filed proofs of
claim, all Tort Claimants scheduled by the SJOP, counsel for the Official Committee of
Unsecured Creditors, the Future Claimants Representative appointed pursuant to Order
entered August 10, 2009 [Doc 412]), all Persons who have filed notices of appearance in the
Reorganization Case, all entities known to have provided general liability insurance to the SJOP,
the Other Releasing Parties and the Jesuit Volunteer Corps. The notice was served on all
claimants, including Tort Claimants, at the address shown on their proofs of claim or to their
counsel of record (with a single notice to any cou'nsel of record who represents multiple Tort
EXHIBIT 1 TO SETTLEMENT AGREEMENT,
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Claimants constituting notice to all that counsel's clients who are Tort Claimants) or, if no proof
of claim was filed, then at the address on SJOP's schedules. Counsel for each Tort Claimant has
also been served. Known Tort Claimants, to the extent of record, shall be served even if not
scheduled or the subject of a proof of claim, to the extent known to SJOP. The General Curia of
the Society of Jesus was given notice by international mail c/o Fr. Adolfo Nicholas at his official
address in Rome, Italy, with a copy to its Portland-based counsel in the Reorganization Case.
Any and all co-defendants and their counsel (to the extent of record) in any pre-petition
litigation brought by Tort Claimants have been given notice at the last address shown on any
filed appearance or, if such co-defendant is proceeding pro se, then to the last address of
record for such pro se co-defendant. The SJOP also provided adequate notice to all other
parties-in-interest by publication twice in the USA Today, Oregonian, Anchorage Daily News,
Fairbanks Daily News-Miner, Seattle Times, Spokesman-Review, Missoulian, and Idaho
Statesman.
8.
No other or further notice is necessary. Notice of the Agreement and
Motion is sufficient to bind, with respect to the relief ordered herein, all known and unknown
creditors and claimants, including the Future Claimants Representative and all Persons whose
Claims and Interests he represents, and all Persons who receive non-publication notice .
pursuant to paragraph 7 of this Order. A reasonable opportunity to object or be heard with
respect to the Motion and the relief requested therein has been afforded to all known
claimants and all parties-in-interest. As to unknown creditors, the publication notice was
"reasonably calculated, under all circumstances, to apprise interested parties of the pendency
of the action and afford them the opportunity to present their objections." Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950). The notice provided to the General Curia
of the Society of Jesus is sufficient for purposes of this settlement; notice to an attorney of a
Tort Claimant or co-defendant of SJOP sued by a Tort Claimant constitutes notice to the
claimant represented by the attorney.
SOUND BUSINESS JUDGMENT AND REASONABLENESS

9.
The relief requested in the Motion is in the best interests ofthe SJOP, its
creditors, the holders of all Claims, including the holders of Tort Claims, and other parties-ininterest. The SJOP has demonstrated good, sufficient, and sound business purposes, cause, and
justifications for the relief requested in the Motion and the approval of the transaction
contemplated thereby. The settlement and compromise with Travelers and Travelers Released
Parties embodied in the Agreement, including, without limitation, the sale of the Policies and
the release of claims as set forth therein are within the reasonable range of litigation outcomes
if the SJOP and Other Releasing Parties were to litigate the matters resolved pursuant to this
Order and represent fair and reasonable consideration for the sale of the Policies and release of
claims as set forth therein. The transactions contemplated by the Motion and Agreement are in
compliance with, and satisfy the requirements for, approval of a settlement or compromise
pursuant to Bankruptcy Rule 9019 and all applicable provisions of the Bankruptcy Code,
including without limitation Sections 105(a) and 363 of the Bankruptcy Code, and applicable
non-bankruptcy laws.
EXHIBIT 1 TO SETTLEMENT AGREEMENT,
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GOOD FAITH OF INSURANCE POLICY PURCHASER

10.
The Agreement was negotiated and proposed, and has been entered into
by the Parties, in good faith, from arm's length bargaining positions, and without fraud or
collusion. The Parties were represented by counsel. The sale consideration and other
consideration to be realized by. the SJOP pursuant to the Agreement is fair and reasonable.
Travelers is a good faith purchaser for value within the meaning of 11 U.S.c. § 363(m) and is
entitled to the protection thereof, and neither the Agreement nor the transaction
contemplated thereby are subject to avoidance under 11 u.s.c. § 363(n). None of the SJOP,
Other Releasing Parties, Travelers, or Travelers Released Parties has engaged in any conduct
that would cause or permit the Agreement, or the sale of the Policies, to be avoided under 11
u.s.c. § 363{n) or that would prevent the application of 11 U.S.c. § 363{m) or cause the
application of 11 U.S.c. § 363{n). Furthermore, in the absence of a stay pending appeal, if any,
Travelers will be acting in good faith within the meaning of 11 U.S.c. § 363{m) in consummating
the contemplated transactions at any time after entry of this Order.
SATISFACTION OF SECTION

363 AND OTHER

BANKRUPTCY CODE REQUIREMENTS

11.
The transactions contemplated by the Motion and the Agreement are in
compliance with and satisfy all applicable provisions of the Bankruptcy Code, including, without
limitation, 11 U.s.c. § 363.
The SJOP may sell the Policies free and clear of Interests under 11 U.S.c. §
12.
363(f) because, in each case, one or more of the criteria set forth in sections 11 U.S.c. §
363(f)(1)-(5) have been satisfied. Those holders of Interests against any of the Policies and/or
Claims thereunder who did not object, or who withdrew their objections, to the Motion or the
relief requested therein are deemed to have consented pursuant to 11 U.S.c. § 363(f)(2). Each
holder of an Interest in the Policies, including any claim thereunder, can be compelled, in a legal
or equitable proceeding, to accept a money satisfaction of such Interest as contemplated by 11
U.S.c. § 363{f)(5). The Claims and Interests held by persons whose Interests are represented by
the Future Claimants Representative are "claims" within the meaning of Section 101(5) of the
Bankruptcy Code.
13.
The sale of the Policies provides claimants, including holders of Tort
Claims, with adequate protection. In particular, the Tort Claimants will be able to pursue their
Claims against the Trust being created under the First Modified Joint Plan of Reorganization
Dated May 27, 2011 as contemplated by this Agreement (the "Plan"). Accordingly, the sale of
the Policies free and clear of Interests satisfies the statutory prerequisites of 11 U.S.c. § 363{f).
Moreover, if a non-settling insurer asserts that it has a Claim for contribution, indemnity,
subrogation, or similar relief against Travelers or a Travelers Released Party, such Claim may be
asserted as a defense against the Trust (under the Plan contemplated by the Agreement) in any
coverage litigation (and the Trust may assert the legal and equitable rights of Travelers or the
Travelers Released Party in response thereto); and to the extent such a Claim is determined to
EXHIBIT 1 TO SmLEMENT AGREEMENT,
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be valid by the court presiding over such action, the liability of such non-settling insurer to the
Trust (or SJOP) shall be reduced dollar for dollar by the amount so determined.
RELEASES

14.
In light of the terms of the Agreement, it is reasonable and appropriate
for the SJOP and Other Releasing Parties to provide the releases set forth in the Agreement.
These releases comply with the Bankruptcy Code and other applicable laws. The consideration
given by Travelers hereunder constitutes valid and valuable consideration for the releases by
SJOP and the Other Releasing Parties.
No SUCCESSOR LIABILITY
15.
The transfer pursuant to the Agreement of the Policies does not and will
not subject or expose Travelers or any Travelers Released Party to any liability, claim, cause of
action, or remedy by reason of such transfer under the laws of the United States, any state,
territory, or possession thereof, or the District of Columbia, based on, in whole or in part,
directly or indirectly, including, without limitation, any theory of tort, creditors' rights, equity,
antitrust, environmental, successor or transferee liability, labor law, de facto merger, or
substantial continuity.
16.
No common identity of officers or directors exists between Travelers or
the Travelers Released Parties, on the one hand, and the SJOP or the Other Releasing Parties,
on the other hand.
17.
Travelers is purchasing the Policies pursuant to the Agreement and this
Order. Travelers is not purchasing any other assets of the SJOP or the Other Releasing Parties.
Travelers shall not have any responsibility or liability with respect to any of the other assets of
the SJOP or the Other Releasing Parties.
18.
A sale of the Policies other than one free and clear of Interests would
impact adversely on the sJOP and creditors and would be of substantially less benefit to the
estate of the SJOP.
SUPPLEMENTAL INJUNCTION

19.
Issuing a Supplemental Injunction under 11 U.S.c. §§ 105(a) and 363 is
essential to the reorganization ofthe sJOP. The sJOP and Travelers have agreed that a
supplemental injunction is a necessary prerequisite for their implementing the terms and
conditions of th~ Agreement, and Travelers will not consummate the sale of the Policies in the
absence of a Supplemental Injunction from this Court. Due and adequate notice of the
Supplemental Injunction has been provided by the notice of the motion.
20.
Travelers and the Travelers Released Parties shall be entitled to the
benefit of an injunction (the "Supplementallnjunction" as defined in the Agreement) in the
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Plan Confirmation Order, providing that, pursuant to 11 U.S.c. §§ 105(a) and 363, any and all
Persons and entities who now hold or who may in the future hold Claims or Interests of any
kind or nature against the SJOP, the Other Releasing Parties, Travelers, Travelers Released
Parties, or the Policies relating to or in connection with the Policies, Tort Claims or Abuse Claims
(as defined in the Plan) are barred and permanently enjoined from asserting such Claims or
Interests against Travelers, any Travelers Released Party, and/or the Policies. Nothing in this
paragraph shall bind the Court as to approval of such an injunction in the Plan.

*

*

*

For all of the foregoing and after due deliberation, IT IS ORDERED, ADJUDGED,
AND DECREED THAT:
A.

The Motion is GRANTED and APPROVED in all respects.

B.
The Agreement and each of its terms and conditions are hereby
approved, including without limitation the agreement of the Official Committee of Unsecured
Creditors as set forth on its signature page of the Agreement.

C.
For the reasons set forth herein and on the record at the Hearing, all
objections to the Motion and the relief requested therein and/or granted in this Order that
have not been withdrawn, waived, or settled, and all reservations of rights included in such
objections are overruled on the merits.
D.
The SJOP is authorized, empowered, and directed to enter into the
Agreement, pursuant to 11 U.s.c. § 363(bl and other applicable provisions of the Bankruptcy
Code, to sell, transfer, and convey its Interest in the Policies to Travelers in accordance with the
terms and subject only to the conditions specified herein and in the Agreement. The transfer by
the SJOP or Other Releasing Parties of their respective Interests in the Policies shall vest
Travelers with all right, title, and Interest in and to the Policies, free and clear of all rights,
Claims, and Interests, including all Tort Claims, reimbursement obligations for Conditional
Payments under the MSPA, and Claims by other insurers for contribution, indemnity,
subrogation"or similar relief whether arising before or after commencement ofthis
Reorganization Case and whether arising by agreement, understanding, law, equity, or
otherwise.
E.
The terms of the Agreement are approved in their entirety, and this
Order shall be binding upon the SJOP, all creditors of and claimants against the SJOP, Other
Releasing Parties, all Tort Claimants, all insurers who received notice of the motion, the Future
Claimants Representatives and all Persons whose Claims and Interests he represents, the
General Curia of the Society of Jesus, all co-defendants in pre-petition actions by Tort Claimants
against the SJOP, and all other Persons and entities as set forth in paragraph 8 supra, and each
of their successors and assigns. The sale of the Policies to Travelers shall constitute a legal,
valid, and eff~ctive transfer of the Policies and shall vest Travelers with all right, title, and
Interest in and to the Policies free and clear of all rights, claims, and Interests, effective as of
EXHIBIT 1 TO SETTLEMENT AGREEMENT,
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the Effective Date. The sale of the Policies to Travelers is subject to the Conditions to
Agreement set forth in Section 4 of the Agreement.
F.
The $1,400,000 cash purchase price under the Agreement shall be paid
by Travelers as provided in the Agreement.
G.
The releases in the Agreement comply with the Bankruptcy Code and all
applicable state laws. The Agreement terminates the Policies pursuant to its terms, and the
Policies are of no further force and effect.
H.
The sale of the Policies to Travelers under the Agreement will constitute
transfers for reasonably equivalent value and fair consideration under the Bankruptcy Code and
the laws of the State of Oregon.
I.
The SJOP and the Other Releasing Parties and Travelers are each hereby
authorized to take all actions and execute all documents and instruments that the SJOP, the
Other Releasing Parties, and Travelers deem necessary or appropriate to implement and
effectuate the transactions contemplated by the Agreement.

J.
Pursuant to 11 U.S.c. §§ 105(a) and 363(f), as provided by the
Agreement, the Policies shall be and hereby are transferred to Travelers, free and clear of all
liens, Claims, encumbrances and Interests of any Person, including all rights and Interests of
SJOP; all Other Releasing Parties; any other Person claiming by, through, or on behalf of the
SJOP; any other insurer; any Tort Claimant; all co-defendants in any pre-petition litigation
brought by Tort Claimants; the Jesuit Volunteer Corps; and the General Curia of the Society of
Jesus, whether arising prior to or subsequent to the commencement of the Reorganization
Case, and whether imposed by agreement, understanding, law, equity, or otherwise (including,
without limitation, Interests in the Policies that purport to give to any party a right or option to
effect any forfeiture, modification, or termination of the Interest of the bankruptcy estate or
Travelers, as the case may be, in the Policies).
K.
Travelers shall'be treated as a IISettiing Insurer" under the Plan and shall
be afforded (a) all of the rights, interests, and benefits of a Settling Insurer designated under
the Plan and Plan Confirmation Order as a Settling Insurer including, but not limited to, the
channeling injunctions and other rights, benefits and interests set forth in Article 11 of the Plan.

L.

Travelers is a good faith purchaser of the Policies and is entitled to (and is
hereby granted) all ofthe protections provided to good faith purchasers under 11 U.S.c. §
363(m). The transactions contemplated by the Agreement shall not be subject to avoidance
under 11 U.S.c. § 363(n). All Persons are hereby enjoined from commencing or continuing an
action seeking relief under 11 U.S.c. § 363(n) with respect to the Agreement and the
transactions contemplated thereby.
M.
Travelers and the Travelers Released Parties are not, and shall not be
deemed to be, a successor to the SJOP or the Other Releasing Parties by reason of any theory of
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law or equity or as a result of the consummation of the transactions contemplated in the
Agreement or otherwise. Travelers and the Travelers Released Parties shall not assume any
liabilities of the SJOP or the Other Releasing Parties.
N.
Pursuant to Fed. R. Bankr. P. 9019, the releases and provisions set forth
in Sections 5.1 - 5.6 of the Agreement are expressly approved. All of the Claims released
therein are hereby dismissed and forever released effective as set forth under the Agreement.
O.
In the event that the Court approves a plan of reorganization for SJOP
that is consistent with the Agreement, such plan shall provide that the Trust is bound by the
Agreement, will include the Supplemental Injunction, will provide for the relief specified in
Section 3.4 ofthe Agreement, and will provide for the use ofthe Settlement Amount as
specified in Section 6.4 of the Agreement. In addition, any injunction in such plan that channels
Tort Claims to the Trust will include Travelers and the Travelers Released Parties as a third party
entitled to its benefits and protections.
P.
This Order shall be effective and enforceable immediately upon entry and
its provisions shall be self-executing and shall not be stayed under Fed. R. Bankr. P. 6004(h) or
any other applicable provision.
Q.
Nothing in this Order or the Plan Confirmation Order shall bar or limit
Claims by a Tort Claimant against the Society of Jesus (Rome), the Society of Jesus General
Curia, The Father General of the Society of Jesus (Rome) and his predecessors, and any
successors to SJOP but only to the extent the liability of such successor is entirely independent
",
ofthe liability of (a) SJOP, (b) any insured under any policy of insurance issued or allegedly
issued by Travelers that insures or otherwise provides coverage or allegedly insures or allegedly
otherwise provides coverage for the SJOP and/or any of the Other Releasing Parties, and/or (c)
any Other Releasing Party.

R.
This Court shall retain exclusive jurisdiction to interpret and enforce the
provisions of the Agreement and this Order in all respects and further to hear and determine
any and all disputes between the SJOP and/or the Other Releasing Parties and/or Travelers
and/or the Travelers Released Parties, as the case may be, and any other Person; provided,
however that in the event the Court abstains from exercising or declines to exercise such
jurisdiction or is without jurisdiction with respect to the Agreement or this Order, such
abstention, refusal, or lack of jurisdiction shall have no effect upon, and shall not control,
prohibit, or limit the exercise of jurisdiction of any other court having competent jurisdiction
with respect to any such matter. In the event this case has been closed, there shall be a right to
have this case reopened upon ex parte motion or application for such purposes.
S.
The failure to specifically include any particular provision of the
Agreement in this Order shall not diminish or impair the effectiveness of such provision, it being
the intent of the Court that the Agreement be authorized and approved in its entirety.
T.
EXHIBIT

The provisions of this Order are nonseverable and mutually dependent.
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U.
This Order shall inure to the benefit of Travelers, the Travelers Released
Parties, the SJOP, the Other Releasing Parties and their respective successors and assigns and
shall be binding upon the SJOP and the Other Releasing Parties.
V.
Each and every federal, state, and local governmental agency or
department is hereby directed to accept for filing, recording or otherwise any and all
documents and instruments necessary and appropriate to consummate and/or evidence the
transactions contemplated by the Agreement and this Order.
Dated: _ _ _ _ _ _ _ _,2011

United States Bankruptcy Judge
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EXHIBIT 2

to Settlement Agreement, Release, and Policy Buyback
The following insurance policies and alleged insurance policies are included
within the definition of Policies and were issued or allegedly issued by the following insurers:
Insurer

Policy No.

Fidelity and Guaranty Insurance

1MP 300401354 00

Underwriters, Inc.
Fidelity and Guaranty Insurance

1MP 300889028 00

Underwriters, Inc.
Fidelity and Guaranty Insurance

1MP 300889028 01

Underwriters, Inc.
Fidelity and Guaranty Insurance Company

1MP 300889028 02

Fidelity and Guaranty Insurance Company

1MP 300889028 03

American Equity Insurance Company

AC 01210

American Equity Insurance Company

AC 01233

Travelers Indemnity Company Of Illinois

P-630-2250957 A-TIL-01

Travelers Indemnity Company Of Illinois

PSM-CUP-2250957A-TIL-01

Travelers Indemnity Company Of

P-630-225 0957 A-TCT-02

Connecticut
P-630-2250957 A-TCT-03

Travelers Indemnity Company Of
Connecticut

P-630-2250957A-TCT-04

Travelers Indemnity Company Of
Connecticut
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